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Abstract of research

Key words : indirect administrative enforcement, Shikkoubatsu, Zwangsgeld, astreinte, civil
penalty

As we see a typical case in the fire of a building housing various small game centers and

nightclubs broken out a Shinjuku in September 2001, to our regret, there are numerous offenses
against administrative regulations concerned with the preservation of the beauties of cities and
regions as well as with the citizen's safety and sooninJapan,andtheseinfractions cause various
infringement upon rights and lega interests protectedbyregul ationlaws.
It causes a chronic troubles in many Japanese cities that proper enforcement measures except
adminigtrative guidance aren't applied properly to these many offenses. | suppose that the lack of
legal measures suitable for the administrative organs which should control these offenses is oneof
the mgjor causes which brought such a problematic situation.

That is firsg the principad administrative enforcement system namely subrogation of
administrative acts (Ersatzvornahme) is due to severa reasons scarcely carried out. Secondly
adminigtrative penalties are also 0 rarely applied toviolations that theyhave low level ofwarning
effect. And thirdly the important means to control the offenses through court was lost under the
ruling of the supremecourt of Japandated9.7.2002,whichdismisseda suit for an injunction of an
illegal(by a municipa regulation) pachinko parlor building . This legal decision is unexpected
and contrary to the former rulings of the lower courts as well as the dominant opinion of scholars
inlaw.

By the way, there is an indirect enforcement system named as Shikkoubatsu( Exekutivstrafe) in
Japan. This system was introduced in Japan after the mode of the Geldstrafe im Gesetz Uber die
allgemeine Landesverwaltung von Preu3en and it was firstly established on the former River Act
etc. and then on the former Administrative Enforcement Act in 1900. However the Shikkoubatsu
system as a general administrative enforcement system was abolished by the Subrogation of
Administrative Acts Act of 1948, so that there is now onlyoneShikkoubatsu system in article 36
oftheSandControl A ct(Sabouhou).

On the other hand, thereareeffective indirect administrative enforcement systems in Europeand
America, such as das Zwangsgeld in Germany, 'astreinte administrative in France and the civil
pendty in the U.S., which are established on general administrative enforcement law or on
individual administrative laws. This shows a striking contrast in comparison with the
above-mentioned situation in Japan. As a result of the survey on the administrative organizations
of severa major cities in Germany and France, | have confirmed that Zwangsgeld is applied to a
large number of illegal buildings and astreinte administrative is also applied to numerous illega
outdoor advertisements and they show effectiveness as well as economical reasonableness in
setting various kinds of infractions to rights.

In this survey,questionnaires on evaluationofanindirectadministrative enforcement system are
sent out to the sections of major local public bodies and local agencies of the MLIT, which are in
chargeofcontrol on infractions. The result is: 36% of the replies estimate the infraction-amending



rate of the indirect administrative enforcement system modeled after Zwangsgeld in Germany at
more than 50% and the tota weighted-average of this infraction-amending rate is about 47%.
Namely about one out of two infractions will be amended by means of the model enforcement
system. On this questionnaire, | aso asked the aforesaid regulatory agencies about aternative
choices of mgor components of the indirect administrativeenforcementsystem.

For the redlization of regeneration of cities in Japan, it would be necessary to make the
regulations concerning land use plan, such as urban planning etc. far more effective than they are
now. For this purpose, | personally consider such researches and examinations which aim the
introduction of the new indirect administrative enforcement system suitable for Japanese society,
taking the evaluation of the officials of local public bodies and loca agencies, which are to be
usersofthethematiclegal systemfullyintoconsideration,greatlyprofitable.
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- Entwurf -

L Mit Postzustellungsurkunds

Herrn

Willi Windig
Am Bommerackar 1

88888 Kronau

412-280/92 12.1. 1993

Vollzug der Bayerisohen Bauordnung (BayB0);
Beseitigung sines Wochenendhausss auf dem Grundstiick
Fl. Nr. B27, Gamarkung Steinbergd;
Begeltipungsanordnung vom 4. 11. 1992

R
1 Eostanrechnung
1 Zahlkarta

Das Landrateamt Kronau erlagt folgendsn

Beschaid:

1. Wenn Herr Willi Windig der in Nr. 1 des Bescheides des Landrats-
amtes Kronau vom 4. 11. 1992 auferlagtan Pllicht nicht inner-
halt von zwei Monaten ab Unanfechtbarkeit dieses Beschaids
nachkommt, wird ein Zwangsgeld in Hohe von 1000 - DM fEllig.

2. Herr Windig hat die Koatan des Verfahrens zu tragen. Fir
dispen Beschaeid wird eine Geblihr von 60— DM fastgasatat.
Die Auglagen betragen 8 — DM,

Grinde:
L

Gemaf der Nr. 1 des Baachelides das Landratsamtes Kronau vom
4, 11, 1988 wurde Herr Windig zur Beseitigung des rechtawlidrig
arrichteten Wochenendhausaes auf sainem Orundstick Fl. Nr. 827
der Qemarkung Steinberg verpflichiat, Diess Pflicht hat er bisher
nicht erfiillt. Bin Rechtebehell geden die Beseltigungsanordnung
wurde nicht eingelegt.




