GOVERNMENT SOCIALIST REPUBLIC OF VIETNAM

Independence - Freedom - Happiness
No. 88/1999/ND-CP

Hanoi, 4 September 1999

DECREE OF THE GOVERNMENT

promulgating the Regulations on Tender

THE GOVERNMENT

* Pursuant to the Law on the Organisation of the Government dated 30
September 1992;

* On the proposal of the Ministers of Planning and Investment, Finance, Trade,
and Construction,

DECREES:

Article 1.

To 1ssue in conjunction with this Decree the Regulations on Tender as
replacement for the Regulations on Tenders issued’ under Decree No. 43/CP
dated 16 July 1996 and Decree No. 93/CP dated 23 August 1997 of the
Government.

Article 2.
This Decree shall be of full force and effect 15 days after the date of its signing.
Article 3.

The Minister of Planning and Investment shall be tesponsible for co-ordinating
with the Minister of Construction, the Minister of Finance, the Minister of Trade,
the Governor of the State Bank of Vietnam, and heads of other relevant ministries
and branches in order to provide guidelines and supervise the implementation of
the Regulations on Tender issued in conjunction herewith.

Article 4. Ministers, Heads of Ministerial-level agencies, Heads of Governmental
agencies, Chairmen of People's Committees of provinces and cities under central
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GOVERNMENT SOCIALIST REPUBLIC OF VIETNAM
Independence - Freedom - Happiness

REGULATIONS ON TENDER

(issued in conjunction with Decree No. 88/1999/ND-CP of the
Government dated 4 September 1999)

These Regulations on Tender are issued for an uniform administration of tender
activities in relation to selection of consultants, purchase of materials and
equipment, construction and installation and the selection of partners for the
implementation of investment projects or the parts thereof within the territory of
the Socialist Republic of Vietnam.

Chapter I
GENERAL PROVISIONS
Article 1. Objectives, basis and the process for implementing a tender

1. A tender is aimed at ensuring the competitiveness, fairness, objectiveness,
and equality during a tender in order to select out the suitable contractor
for the purpose of securing the economic efficiency of the project.

)

A tender is carried out on the basis of each tender package.

(%)

The tender process shall include: tender preparation, tender organisation,
bid consideration, evaluation and approval, announcement of the bid
winner, negotiations for completing the contract and signing of the
contract.

Article 2. Scope and objects of the application

1. These Regulations shall apply to tenders organised and implemented in
Vietnam.

2. Objects of applications

a. Investment projects which are, in accordance with the provisions of the
Reguladons on Investment Construction Management, subject to the
Regulations on Tender;

b. Projects on joint ventures, business co-operation contracts of equity
projects participated by State economic organisations (State-owned
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dd.

enterprises) with the capital contribution of 30% or more of the legal
capital, the business capital or the equity capital.

Projects funded by aid from international or foreign organisations on the
basis of the treaties entered into by the parties (the sponsor and the
Vietnamese party). Where a provision of a draft treaty is different from the
relevant provisions of these Regulations, then the State body which is
authorised to negotiate and execute the relevant treaty must submit the
issue to the Prime Minster for his consideration and approval prior to the
execution.

Projects subject to the need of selecting the investment partner for
implementation:

- With respect to projects of domestic investments: the tender for the
selection of the investment partner shall only be carried out when two or
more investors are wishing to participate in a project;

- With respect to foreign-invested projects, the tender for the selection of
the investment partner shall only be carried out when two or mote
investors are wishing to participate in a project or when a tender for
selecting the investment partner for the implementation of the project is
required by the Prime Minister.

For the investments in the purchase of equipment, devices, materials,
means for working by State agencies, mass organisations and SOEs, the
purchase of normal devices and means for working by armed force units,
the Ministry of Finance shall provide detailed guidance on the scope, value,
responsibilities and the authority of the purchase of such units in
accordance with the Law on the State Budget.

Those objects subject to clause 2 of this Article shall be compulsorily
subject to the Regulations on Tender, while other objects shall only be
encouraged to abide.

Article 3. Interpretation of terms

For the purpose of these Regulations, the following terms shall have the meanings
ascribed to them hereunder:

M

"Tender" means the process of selecting the contractor who meets the
requirements set forth by the tender organiser.

"Domestic tender” means a tender which is only participated by
y P p )
domestic biddets.

"International tender' means a tender which is participated by both
domestic and foreign biddets.
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10.

11.

"Bid consideration"” means the process of considering, analysing and
evaluating bidding documents for the selection of the bid winner.

"Projects" means a set of proposals for the implementation of a part or
the whole of work, objectives or a requests. A project may be either an

investment project ot a non-investment project.

"Projects of Groups A, B, and C" means the projects as defined and
classified in the Regulations on Investment and Construction Management.

"Tender organisers"” means the project owner, the investor, or its
authorised legal person in charge of organising the tender.

"Authorised person’ means the head or the authorised person in
accordance with the laws, of State agencies, and State bodies or SOFEs, as
follows:

a. with respect to an investment project, the investment deciding
authority as provided for in the Regulations on Investment and
Construction Management.

b. with respect to the purchase of equipment, devices, materials, means
for working by State agencies, mass organisations and SOEs; the
purchase of normal devices and means for working by armed force
units, the person deciding on the purchase in accordance with the
provisions of the laws.

C. with tespect to projects involving capital under the ownership of
companies or other forms of ownership, the BOMs or the
competent leaders in accordance with the provisions of the laws.

"Authorised agencies" means the organisations or bodies empowered or
authorised in accordance with the provisions of the laws.

"Bidders" means an economic entity having juridical person status to
participate in a tender. Contractor may be an individual in case of a tender
for the selection of a consultant. In cases of a tender for construction and
installation, the Contractor shall be a constructor. In cases of a tender for
the supply of goods, the contract shall be a supplier. In cases of a tender
for the selection of a consultant, the contractor shall be a consultant. In
cases of a tender for the selection of an investment partnet, the contractor
shall be an investor. A domestic contractor means a contractor having
Vietnamese legal person status and operating in accordance with the laws
of Vietnam.

"Tender package” means a part of the investment project divided
according to technical requitements or the order of the progress of the
project implementation, being on a reasonable scale and ensuring the
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12.

13.

14.

16.

18.

19.

20.

project synchronism. In cases of the purchase, a tender package may be
one or one type of device, equipment or mean. A tender package may be
carried out under one or more contracts (and a tender package can also be
divided into 2 number of smaller parts).

"Small-scale tender package' means tender packages with a value of
less than VND2 billion with respect to the putchase of goods of
construction and installation.

"Consultancy"” means the activities aimed at meeting  various
requitements on professional knowledge and experience set out by the
tender organiser for the consideration, decision and inspection of the
investment preparatory and implementing process.

"Construction and installation” means those jobs in connection with
the construction and installation of equipment of works or parts of works.

"Goods" means machinery, means of transportation, equipment
(complete, synchronous or single equipment), industrial property copyright,
ownership over a technology!, raw materials, materials, fuels, consumer
goods (finished products or semi-finished products).

"Bid invitation" means the whole of documents and papers prepared by
the tender organiser, including the requirements for a particular tender
package used as the basis for the contractors to prepare their bid
documents and for the tender to evaluate the bid documents.

A bid invitation must be approved by the authorised person or the
authorised agency before it is given out.

"Bid document' means the whole of the documents and papers prepared
by the contractor in accordance with the requirements set out in the bid
invitation.

"Group of experts" means a team of experts and consultants set up or
hired by the tender which is responsible to help the tender organiser to
carry out the work required in the process of the tender organiser.

"Tender closing" means the point of time for finishing the receipt of bid
documents as provided fot in the bid invitation.

"Bid opening’ means the time for opening bid documents as set out in
p g p g
the bid invitation.

"Short Iist” means a list of contractors shortened by steps of
consideration. In cases of the tender for selecting a consultant, the short

1

Literal translation
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23.
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206.

28.

29.

list shall include the consultants selected on the basis of the long list or the
list of consultants registering for bid participation.

"Assessment' means the inspection and evaluation by the agencies with
the function of assessing tender plans of projects, the bid results of tender
packages, as well as the relevant bid documents ptior to the approval by the
authorised person or the authotised agency.

"Price of a tender package " means the price determined for each tender
package in the tender plan of the project on the basis of the total
investment capital or the total estimates of costs or the estimate of costs
which have been approved. In cases of a tender for selecting a consultant
for the preparation of the project, the price of the tender package must be
approved by the authorised person prior to the organisation of the tender.

"Bidding price" means the price set out by the contractor in the bid
document after the deduction of the discounts (if any) including all
expenses necessaty for the implementation of the tender package.

"Price for appreciation” means the bidding price after mistake
corrections and adjustment of faults (if any), which is translated into the
same aggregate (technical, financial, commercial and other categories) [with
other partners] as the basis for comparison of bid documents.

"Mistake correction” means the corrections of the mistakes in order to
made the bid documents accurate, including mistakes with the numbers,
typing and spelling mistakes, mistakes of the units, by the tender organiser
to form the basis for appreciation.

"Fault adjustment” means the addition or adjustment of the contents of
the bid documents omitted or in excess in accordance with the provisions
of the bid invitation as well as additions to or adjustment of differences
between parts of the same bid document by the tender organiser.

"Proposed price for bid winning" means the price proposed by the
tender organiser on the basis of the bidding price of the contractor
proposed to win the bid after mistake corrections and fault adjustment in
accordance with the requitements of the bid invitation.

"Bid winning price" means the price approved by the authorised person
or the authorised agency as the bid results to form the basis for the tender
organiser to negotiate, complete and execute the contract with the bid
winnet.

Bid winning price shall not exceed the price of a tender package in the
approved tender plan.
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Where two bid documents [of 2 domestic contractors] are rated equal,
priority shall be given to the one with more labour consumption.

8. Domestic contractors participating international tenders shall be given
preferential treatment in accordance with the provisions of the laws.

Article 11. Clarification of bid documents

Bidders shall not, after the tender closing, be allowed to make any changes to their
bid documents. The tender otganiser may, during bid consideration, require a
bidder to clarify certain issues of the relevant bid document, either by direct or
indirect dialogue, provided that such clarification shall secure the equality among
the bidders and it shall not cause any substantial changes to the bid document nor
changes to the bidding prices. All requests for clarification by the tender organiser
as well as the responses from the bidders must be made in wtiting and filed by the
tender organiser in accordance with the provisions of the laws.

Article 12. Duration for preparing the bid documents and effective period
of a bid document.

1. The tender organiser shall, in its tender invitation, specify the time for
tender closing and the effective period of bid documents. The time for
preparing bid documents shall, depending on the scale and the complexity
of cach tender package, be at least 15 days with respect to a domestic
tender (7 days with respect to a small-scale tender package) and 30 days
with respect to an international tender, as of the date of issuance of the
tender invitation.

In special cases where amendments are necessary to be made to some
certain contents of the bid invitation while the time for tender closing is
not yet up, then the tender organiser may extent the period for preparing
the tender document.

Any amendment to the tender invitation shall be made in writing and sent
to all participating bidders at least 10 days prior to the provided tender
closing so that the bidders may have sufficient time for completing their
bid documents.

N

The validity period of a bid document shall not exceed 180 days as of the
tender closing. In cases where an extension of the validity petiod of bid
documents is required, the tender organiser must so inform the bidders
after the obtaining of permission from the authorised person or the
authorised agency. If a bidder does not accept the extension, s/he shall be
refunded the bid attending guarantee.

Article 13. Bid opening, bid consideration, submission for approval and
announcement of bid results
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A tender for the purchase of goods shall be in accordance with the following
process:

1. carrying out pre-qualification of the bidders (if applicable)

2. Preparing the tender invitation:

3. Sending the letter of bid invitation or the notice of bid invitation.
4. Receiving and managing bid documents.

5. Bid opening.

6 Rating and grading the bidders.

The organisation of a tender provided for in clauses 1 to 6 inclusive of this
Article shall be implemented by the tender organiser or the hired experts.

=~

Submitting the bid results for approval.
8. Announcing the bide winner and negotiating the contract.

9. submitting the contents of the contract for approval (in accordance with
item b clause 1 Article 6 hereof) and signing the contract.

Article 23. Pre-qualification of bidders

1. Bidders must be pre-qualified with respect to tender packages of VND300
billion or more in order to select the bidders with eligible capacity and
experience in accordance with the requirements of the bid invitation.

2. The pre-qualification shall be proceeded as follows:
a. preparaton of the dossier for pre-qualification, including;
- letter for pre-qualification
- instructions for pre-qualification
- standards for rating

- annexes attached

b. 1ssue of pre-qualification invitation notices
C. receipt and management of dossiers for pre-qualification
participation
d. rating of the dossiers for pre-qualification participation
Draft English Translation Page 23
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dd. submission of the pre-qualification results

e. announcement of pre-qualification results.

Article 24. Bid invitations

A bid invitation shall include:

[

(@S]

10.

11.

12.

a letter of bid invitation

form of bid participation application
instructions for bidders

preferential treatments (if any)

taxes impossible in accordance with the laws

requirements on technologies, materials, equipment, goods, technical
specifications and origins

the tariff

standards for rating (including the methods and formula for conversion
into the same aggregate in order to determine the price for appreciation)

general conditions and specific conditions of the contract
form of bid attending guarantee
form of the contract

form of performance guarantee

Article 25. Letters or notices for bid invitations

Such letters or notices for bid invitations shall include:

!\J

name and address of the tender organiser

outlines of the project, the time and place for goods delivery
instructions for studying the bid invitation

conditions for participating as a bidder

time and place for the receipt of bid documents

Article 26. Instructions to bidders
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Performance guarantee 1s similar to the one provided for in Article 32 hereof with
respect to a tender package for the purchase of goods.

Chapter V

TENDERS IN RESPECT OF SMALL-SCALE TENDER PACKAGES

Article 44. Principles of the organisation of small-scale tender packages

1.

This form of tender is applicable to tender packages set out in clause 12
Article 3 hereof on the basis of compliance with the targets of tenders set
out in Article 1 and such specific provisions of Article 45 hereof,

The organisation of small-scale tender packages shall be proceeded on the
basis of compliance with the following principles:

a.

only permitting businesses of all economic sectors (excluding
businesses being national corporations or their member-companies)
located in the provinces and cities under central authority to take
patt in. Where the number of local contractors which are likely to
participate is less than 3, then the tender organiser must invite
outside participants. Where the tender package is subject to
complicated technical requirements, then the tender organiser may
invite businesses which are national corporations or their membet-
companies to participate.

Article 45. Organisation of a tender

1.

A tender is proceeded in the following steps:

a

b

d.

Preparation of tender invitations
Sending of the letter or notice for bid participating invitation.

Receipt of bid documents, bid opening, gradation and rating of
bidders.

The organisation of tenders set out in points a, b and c of this
clause shall be implemented by the tender organiser or the experts it

hires.

Approval of bid results and signing of the contract.

Bid invitations

A bid invitation prepared by the tender organiser should be simple, clear
and transparent while secure the necessary requirements on the bidders,
including:
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b. The tender organiser shall invite the bid winner to negotiate and
enter into the contract.

6. Bid attending guarantee and performance guarantee

Bid attending guarantee shall be equal to 1% of the bidding price and the
performance guarantee shall be equal to 3% of the value of the contract in
accordance with the provisions of Article 28 and Article 32 hereof.

Chapter VI

TENDERS FOR SELECTING PARTNERS
FOR THE IMPLEMENTATION OF PROJECTS

Atticle 46. Principle of application

On the basis of the annual investment list issued by the Government or upon
proposals of the investors, if a project is interested by 2 partners or more, then a
tender shall be organised for the authorised person to select the partner to

implement the project in the following forms:

1. A project which is still in the form of an idea
2. A project with an approved pre-feasibility study or feasibility study
3. Certain requirements of the work

Article 47. The process of the tender

Wherte there are 7 partners or more are interested in the project, then a pre-
qualification shall be organised. The pre-qualification shall be implemented in
accordance with the provisions of clause 2 Article 23 or clause 2 Article 34 hereof.

The tender for selecting the partner for the implementation of a project shall be
proceeded in accordance with the following steps:

1. Preparing the tender invitation

On the basis of the requirements of the projects on the purpose, contents,
scope of work and the progress of implementation, a bid invitation shall be
prepared to include:

a. Letter of bid invitation
b. basic requirements of the project
C. instructions to bidders
Draft English Translation Page 37
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8.

On the basis of the approved bid results, the tender organiser shall invite
the bid winner to negotiate the contract.

Submission of the contract for approval and signing of the contract.

Article 48. Bid attending guarantee and performance guarantee

On the basis of the nature of the project, the application of bid attending
guarantee and performance guarantee shall be similar to the ones provided for in
Articles 28 and 32 hereof.

Chapter VII

STATE MANAGEMENT OF TENDERS

Article 49. State management body for tenders

1.

The Government shall carry out uniform management of tenders through
out the country.

The Ministry of Planning and Investment shall be the body assisting the
Government to carty out State management of tender activities.

Ministers, Heads of Ministerial-level agencies, and Heads of Governmental
agencies shall carry out State management of tender activities within their
scope of responsibilities and powers, and shall appoint a Vice-Minister [in
cases of Ministries] or an equivalent (in the cases of Ministerial-level
agencies and Governmental agencies) to directly be in charge of tender
activities.

Chairmen of People's Committees of provinces and cities under central
authority and Chairmen People's Committees at the district and ward level
shall carry out State management of tenders with respect to tender
packages under their management, and shall appoint one up-runnet to
directly be in chatge of tenders.

Article 50. Contents of State management of tenders

State management of tenders shall cover:

1.

|G

preparing, issuing or submitting for issued legal documents on tenders
otganising the implementation

organising the evaluation of tender plans of the project and evaluation the
bid results.
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TABLE 1: DELEGATION FOR THE APPROVAL AND EVALUATION OF BID RESULTS

Project Approving agencies Evaluating Tender packages of Field T (VND Tender packages of Field 11 Tender packages of Field IIT
Groups agencles billion) (VND billion) (VIND billion)
Consultancy Goods and Consultancy Goods and Consultancy Goods and
Construction & Construction & Construction &
Installation Installation Installation
The Prme Minister MOPI =20 =100 =15 =75 =10 =50
Ministers, Heads of
Group A Governmental agencies, Relevant
and BOMs of national corporation | assisting
set up by the PM agencies All tender All tender All tender All tender All tender All tender
Equivalent Chairmen of People's Provincial packages of packages of packages of packages of packages of packages of
Committees of provinces and Departments <20 <100 <15 <75 <10 <50
cities under central authority for Planning
and
Investment
Ministers, FHeads of Relevant
Governmental agencies, assisting
BOMs of national corporation | agencies
Groups B set up by the PM All tender packages under the project
and C and Chairmen of People's Provincial
Equivalent Committees of provinces and | Departments
cities under central authority for Plannng
and
Investment
Chairmen of People's Relevant Deciding on their discretion and being responsible for all tender packages under projects they issue
Committees of ward level assisting units | investment decisions in accordance with the laws
Noter: FieldI  includes: electricity, oil and gas, chemicals, mechanics, cement, metallurgy, exploitation and processing of minerals, transportation (budges, sea ports, air

orts, railways, nattonal highways
ports, s, ghway

Field 11 includes: light industty, water conservancy, transportation (other than those of Field ), water supply and drainage, infrastructure works, new urban areas,

production of materials, electronics, computer science, post and telecommunications

Field Il includes all other industries
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Any issues not governed by these Regulations should be promptly reported
to the authorised person or the authorised agency upon their occurrence
for consideration and decision.

For the Government
Prime Minister
(signed and sealed)

PHAN VAN KHAI
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