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(:RE% 01]
Blue Circle Industries plc
%
Holland Dredging Company (UK) Ltd

37 BLR 40
1987 £ 02 A 27 H

1. EXIER

o[FH: #[H (United Kingdom)

o ER YA : L EREHAT (Court of Appeal)

oYIRAEAR: 1987402 A27H

o HRAA: LEIRABA. FarFHef= L DORERR (discharge)

o FERA: Blue Circle Industries plc([Bluel) (5:x#&)

o FER A Holland Dredging Company (HK) Ltd([Holland ) (GE& &)
o TELIMM!

O AIBETT=HEF, FEEHNCEETERZKN) DIZEE (variation) | MEH,
@ BHREWNOMIEE XA, AFLZEIZBLTOZEDEEHDENEK,

o RAUk

ANEBLEENOBE, BIEOEZMMNLILLEZON, ENELREMAERICKYERENED
B, RN THNEHEFTENERASNFRFHRIFILSNDL, (FITHFEAESEORSN
A1) BIEDZE M TH AL, 9 RITFIAFRICLDEITR 2 BIEDEZMNERE).,

2. EROBE

3¢ X% Blue (£, Larne j#(Lough Larne) 2 TEDAA L TREITLN. A FE Holland (FAFLIZIE
Cr=, 1987 £ 8 A 14 B, /X% Blue [FAAEZHE Lz, AFLBOFRAEICIFEANRESIATS
LDRENH -, WHROXE LFANZBZSIALTW -, TOERDFEEE Blue- g EH
Holland DXAEE@EL T, BELIEIN—R- B 0Fa7VHOALEBI TUFERINDIZEERY,
1987 £ 9 A 28 A, A% Holland (XL TEIZONWTRELYEIR L=, T4 Blue (L. 1987
£ 10 B 4 BIZHZRBVEEBICLYZHELLY, Y4ZEBCEIEXETEGSILE->THS
1.5 (”An Official Work Order will follow in due course.”) |EDEEEMBH o1, FEF. AT BT
THIERIES. KA LISEFHRFRNLOH TH o=, FiFE Blue (£FEAFE Holland 12501,
AILBEZRIHFICEHITEIZRT I T R (negligence— MR, TET). MHEHNEREEEE
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(collateral warranty) & XRS5 F 7K (misrepresentation) HEICE IKEEREEEFRK L, NI
XL THEAEFE Holland 13, ATBETTHFREREZNCLETERZN) DIEFE (variation) J[TBE
9.1987 £ 9 A 28 HORBHYRHIZ. AELTHESINEHF (an agreed variation) DFHER
(confirmation) DERLABLLNEL T, (REMIZIZHHERIEAFEL TOSEL O FARFHED
=1t (stay) Z AL T, BN ERH BN BRI ZRO TR MBS ERLIZH, FiEE Blue HME1EA
DORRERDT LR, LREBESN = LLERER).

3. ¥ 05| A

“Could the employer have ordered the work required by it against the wishes of the contractor as a
variation under clause 517 If the answer is "No" -- then the agreement under which such work is
carried out cannot constitute a variation but must be a separate agreement. The original dredging
contract provided that the spoil from excavating the channel should be deposited in "areas within
Lough Larne to be allocated . . . upon approval by the local authorities". In the event, as a result of
local pressures and the attitude of the licensing authorities, this term of the contract was impossible
to fulfill legally. The only alternatives were dumping at sea or the creation of an artificial bund with
the formation of an island. Either of these two solutions was wholly outside the scope of the original
dredging contract and therefore, had Holland not been willing, they could not, in my judgement,
have been obliged to accept the work as a variation. This is supported by the acceptance of the
tender by the order form dated 14 August 1978 in the simple terms already recited, whilst collateral
negotiations were in hand for the solution to the problem of discharging the dredged material and the
creation of an island. In contrast, however, in the case of the island creation contract the official
order form contains in considerable detail aspects of the contract under confirmation. In my
judgment, Mr Joseph's submission that the island contract is separate from the dredging contract is

correct. ”’

[F5XE(E BOIZE>TREBELRSETEIZONT, FABTDERICRLT, 51 FIZEXKEEE
LI EZRBON ? ZEAI[EITHD, YR TEEHETT2LODERBRNMILLIZELTEH, £
NIFEELLDEDOTIEL, FMEORENTH D, FREZKICEI L, IKEEEBD DL T ([
TTEBOFAIEE= LT, BTSN Larne HOMFRIZIN DT 2EDESN T, #E/B. #
TORENEHFAIARBOREEH &Y, RO LZHEEEENICERIEAATEE (impossible) &4
of=, M—DRBHNFEIE. BRPREXIFIATIEOEMICLIATEIRIETHO=, CNbd 2
BEOITHEF. WITNHRAEZNOTEDHFE I THY, BHEHE DOHIEIZENIL, Holland A
ERLAVRY, HolFURTEEERTHIELTRB I ANETEDLEIRYBEL, Chlk, BEL
OUDRUPRATLEDOHBORBRBOBRO=OIZAEI AR HhETon=ELTH, (BRIZBIHL
R)BEGEGEOMFENT 1987 F 8 A 14 BRNFHREETF—LOBR TRENF A ERKE
(acceptance) LIz EIZEDIKEDTHD, CHIZxL, ALEDFEHMDOEZMIZDNTIE, EXBRE
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Z (the official order form)IZIZEWE BT 2O BYDEDGLEIHY., AEEITHELEOTH
tzo FOTHHEOIE, HEHIFTE. (BT EA)Joseph RELTDTENLIIZ, ALELIENEYK
(RN L BMBENRZNGTHDETEOMNELNEHETT D, |

“However, the effect of this was to accept the rates quoted in the tender and to confirm an estimated
term for completing the works, namely eight weeks. In my judgment, the contract was completed
when the "verbal instructions were confirmed in writing" -- I note that the confirmation was not
expressed to be "subject to the official works order". the addition of the sentence "own official works
order will follow" can only be of formal significance. In my judgment, it cannot have been in the
contemplation of the parties that the letter of 4 October should suspend the creation of the contract or
expose it to a fundamental alteration such as the imposition of a whole new set of conditions (ie the
Blue Circle conditions). Mr Joseph also relied upon the fact that the same conditions had been
printed on the reverse of the document by which Blue Circle had accepted the tender for the
dredging contract; but that they had been ignored by both contracting parties. This is a fact which
can be taken into account, but for my part I would not place any emphasis upon it in construing the
contractual position in connection with the island creation contract. In my judgment, for these

reasons there was no arbitration clause in the island creation contract.”

UL, ZOTEDRRIE, AFRLISRENERBIYL—IEEEL. TERIOFEHHE. K40
5E6E 8 HETHLIN, TR T DENSEDTHD, BHEHATE. [OBEDIERINE@ICLVRERS
NIRRT, BRABILLEZEOEHIET S, RN ESNRATH [EXGTEMRITRED
£MDEF B (subject to the official works order) JERRIN TS DT TIEBWIELIZEB T RETH
%, BHEFIFTE, 10 B 4 BRFOEBHIH oA BEN>T, MO M ILBENPRTEH, 2EHL
WEH (T 5B, R4 Tl Blue Circle HME B L= ZFIRIF) (D RITAURTRBRNEN SR A
722 Z (alternation) [ICES M DT EIZHHENIDIE, BEEDERL TN=IETIERNEFIRTT .,
Joseph FFE T 1&. Blue AN T DA EEKEL-XEOERICIFRILEHNEEHINT
WD, MU EFLTNOOEHEERL TN ILEERHT D, UHBREIEEBINDINETHD
M, BEHFEL TR ALERNICE 2R LOMTEDIT S DICBzoTE, HRFRICE
EFEBHNAL, BEHFE ALEZNICEHHESRIIEENTHENEHIT S, |

4, FmmRfRER

TEZHNOAFNISHILICEDBIRTIEL, EERICILI Clarification (FRER) | EMEENTEH, LNEDHD
RIZDNWTIER SRS, KYE RN GERENEDONEY, HBEIZE>TELZ DPOEEN TSN
U BHIEEZ L, 2 BMPERDORBOMEIZL>TIE, KEDZ—FIMNESN TV =T HE
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ZHO—EBOENMN - EREISEERVOD, ZNELRIZKEDONENSTENEBELL D, 0H. 2
TIEE |EWODDIE, FIDIC Red Book [ZRONDESLFFE - T =7 RIC—HHLHERMNER
HOENDECAHDERIOBRMAHANTOEEDH T, UEEFDERERTENORMABREE
Z5EELEEND,

RHUEEORHT. BN - EEONRLELG>EEFNBRIZOAERLNETHIMN, FTELE
FARIEERSEVNDIE, REOZKDEN - EEICEFLON, HIZNEFHINDINIZL>T, B
DIENR FABFORBEARLTTH KY—BHEZKHOREH, fIZE FEE- TV
FIZCEDFRENDEFE (variation) R ERBH DD, EQOLSIHEDHRAET>TERAETEITON.
IHITIE SRR BEEEDOLIITTONDRNBERAINDINEINE>TLDENSITETHD,

AUTE, FAEBOFSNEE IZUMETRLZ, REEL, BEHCEERZK)IZIXBARHMIZ
HEFELNSH DT, FXENREZRNEFI RN THAICLERRICRELZATIEISEICE
T HRDEHIETHIENAIREEEZ =0 TH D, LH L, HHATIE. ZROMRIIBRE. ATk
BEMMIOEEREEEL T ALBENEREZNCRERZN) LEBIZNTHD ELZ, ATLE
LRI HHEEZEBNEELBRVESTHEHD, TEOXRME TEXRTOREL, (BlRYEEN
BAELEBVBY) SR TIRRRSN S EIZAESS,
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(ZEX 02]
The Queen in Right of Canada
\Y;
Walter Cabott Construction Ltd

21 BLR 42
1975 & 12 A 05 H

1. EXIER

o[FH: $17 4 (Canada)

o ER YA : HE S _E EFR P (Federal Court of Appeal)
o¥IREHAR: 19754 12AH05H

o HRAA: EREA

o4& The Queen in Right of Canada(l 2 BT 1) (RIEE)
o Walter Cabott Construction Ltd([Walter|) (FE& &)

o TELIMM!

O EEYHNRESNIE FOGATULOEONEEYDRRKIZIINELRD

Q@ MOITENTERTIETEFEZEVAMNORELRTIERERBL TGN/
MEEMNBHDENSEEHL

@ HAMNOTIEARBENR D5 ADEXENERE(EE)

@ BERER

o RAUk

A+ RBRREDCHEN. FEEVRBERITI DLODHLARBRIR THIZEMND, F1b
ARMDELERAENRBRNICERBCSIEESNGTNEGLENLE, ZMORTORE
TH 5,

2. EEROBE

19714, FFE DT FBAFEEE A E Walterlk, North VancourveriCapliano) || 2B {L EFEH#EE
HNTEDSL, FIRWNIROTHIODWTIHRFARNEMELz. TRF6OHY, RERVS
BEMZEUEIZNIX, BELHOTVD, BELGLEFIZNIROBESEEMITED
EOITRBE SN THEREBTHoIz, LIz > T BEIZHNIKOTHEIFIZHNIXOTED
[BEELQY, FFAZNIROTEEEIZNIROLEORELGLERICH oA, Chdd
TROIEANFIZMNIXROTEEMANFAIBINTLES0, FFAE Walter N FFEHT
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B L TELE R, IEFRIR (negligent misrepresentation) FICE DB EREF k&7
Tzo B—BHHFTE F3IRMNIXOTEDRATICIYEIZMNTROTERZMIER L2

[2&5$25,0001= 1% T, RERRBEHETES12,500DBEREERELI, BFEHTFBMILL
K. LEREAH,

3. YKo n51A

“The appellant, on the other hand, contended that the contract documents did contemplate other
contractors being on the site at the same time and in support of this contention pointed to general

specification 10.0, the so-called co-operation provision, reading as follows:

10.0 In the event that contracts for various stages are in progress by more than one Contractor,
it is a requirement of this specification that overlapping and joining work be arranged between
the parties involved in order that timing of operations will permit harmonious continuation of

work without interruption.

Each Contractor must make early arrangements and be prepared with men and materials to fully

co-operate with the Contractor of adjoining work."

The evidence of the respondent’s witnesses actually involved in the work, including the president of
the respondent, clearly indicates that in their application of at least some of these factors, they did
not consider there was more than a possibility that the work on contract No 3 would proceed before
contract No 1 was completed. I believe that it was not unreasonable for them to so conclude when

certain information shown on the site plan is considered.”

M5, ESRANE OFEENTEZRGICRARHRICHEET SLFENE LFESA TV EE
BRL. S0I2, LT O—MREFMRE 10.0 RIFHARBEH RS 2.

[10.0 EG2TROEHOENIZLY, EHOBFEENRITHLLRDG5EE. RFMR
FIZEYERYAWRUVBET 2 TEIC DN TILEE Y = E R TR R AR M2 GRFIRY
[CHRE T DESICAERTHEDET D, KFAET RHICHAELZTV. BEISEXOFA
EERLOBNETIODAMRUVEMEEHFTHLDET B,

WEFAREEESC THICERICHBLEAH ERABRIEADIE S I2ENIE, DadEsih
BOLOMDEZRDEAICHENT, HOEFFEIZHNIROIENE | ZNIXOSERKICFHIIETT
DONDATREEA T+ D HEEEEBLTWEASEIEEBALATH D, BIHTIVIZREINER
ERELEERELTEONZOISICHER T =I8E, REBATLETIEGRL, |
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“The site plan is a plan in which the outline of the two structures comprising contract No 1 is shown.
It shows as well the location of certain existing structures and "future holding rearing ponds", "future
rearing ponds", "future landscaping", "future paving" and "future roads". The "future holding rearing
ponds" were subsequently the structures erected under contract No 3. Clearly, landscaping, paving
and roads could not have been constructed until after completion of contract No 1 and, in my opinion,
this fact gives a reasonable clue as to the meaning of "future" as used in respect of the holding

rearing ponds.

Moreover, I do not believe that the inquiry made by the witness Carl Larson (who at the material
time was the respondent's general superintendent and estimator) at a site inspection arranged prior to
bidding, in company with a representative or representatives of the Fisheries Department, as to when
the future work would take place, indicates any more than an interest in ascertaining the plans of the
owner in so far as it might affect the respondent. His evidence was that "and at that time we were
told that they didn't know". No further inquiries were made. It is not an unreasonable inference to
draw from the question and answer, as it appears Mr Larson did, that if those officials of the owner
charged with the responsibility of meeting prospective tenderers did not know, it meant that they not
only did not know when the future work would commence but that, in any event, it would certainly

not be in the immediate future.

All of the respondent's key personnel interpreted "future" as meaning "after the completion of

contract No 1".

I am of the opinion, therefore, that the learned trial judge was correct in finding that the appellant
was in breach of its contract with the respondent by denying the respondent a portion of the site of

the work which she was obliged to furnish to permit compliance with the contract.”

MRZTIEFE B I EZNIXEEBRT D2 DOBEHDT INGAVDRENFZEDTHD, £=.
BFEEnMN[ERE LT ] P e). [FEmEERR] [FEHLERIRUTER
FEMIZLRRTDEDTHD, TOE. [BFEAFEMIEE 3 ZNITXIHAANLNDILIC
otz B EZNIXOITENTRT DETIE, HFER. HERVERTEORZENTERN
EIEBALMTHY, BHEHATELTE, COTENFEMICEALTH, [FEMIOBREZIEBE T HDIC
BELGEWERDEEZD,

EBIZ, Carl Larson GEA(BELGFHICHEDEREMLE OB LS THo/) AAABICZE
FESN, AEFBAUELRITLEIRIGHER (site inspection) DFRIZH L=, [HEIEHLNDITHN
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EMZDONVTHDEMIE, HELHEEZTEIIENEZDNDIRIEDTIVARABOEREMA -
BREEDEDLEEZLNG, FHOFEE &, [FDEEE, FLEIHFLLRVEWSEIZTLIZIEN
SEDTH D, FNLU LB I RSN, COBMRUEIZENS, ERRIZ Larson KATo7=
FIIZ. BEFICBVTAALENICEOEEEASHYEFELNSORNIETHIEHEAIL, IDITRFED
ITEMNNDORIBEININEMOENDHEST, TTHEVIROFETELBVEHERTILE. 75
BallTiEa,

2TOWLERABOBEEBR Y EE, MFRILF [FE 1 BN IXKOIEZREBIOEKR THLEHE
fRLTULV =,

(LEM>T ) BEHIFTE, ERAF. B ERADRHETHDLEDIRIFO—EZDLT, ZHIC
W I=TEERDEN2RICENWTENER THAELERBOREIZELWNEEZS, |

“The second breach found by the learned trial judge was that the appellant failed to observe an
implied term that the respondent would have a sufficient degree of uninterrupted and exclusive

possession of the site to permit it to carry out its work unimpeded and in the manner of its choice.

In my opinion, it has no application in the case at bar because it is fundamental to a building contract
that work space be provided unimpeded by others. The proposition of law is succinctly put by the
learned author of Hudson's Building and Engineering Contracts, 10th ed (1970, at p. 318, as follows:

"Since a sufficient degree of possession of the site is clearly a necessary pre-condition of the
contractor's performance of his obligations, there must be an implied term that the site will be
handed over to the contractor within a reasonable time of signing the contract (see, eg Roberts v
Bury Commissioners (1870) LR 5 CP 310 at pp. 320 and 325) and, in most cases, it is
submitted, a sufficient degree of uninterrupted and exclusive possession to permit the contractor
to carry out his work unimpeded and in the manner of his choice. This must particularly be so

when a date for completion is specified in the contract documents."

[RBENBELZFE2DEMEKIE, # LRANIHEEZTHILG BEMEIRT 25 EIZHE-
TISEETIEHIT BEITRLTHORIMEDEWNEE AR 5 A (possession) & 5 2 5& V5
#_EDEIRD (implied) EHEZE R >R THD,

LRHFE. MOEIDTERR—REEZONDILFIERZNIZE>TEARNR
(fundamental) EARED T, UEHFHE[BFRET A ROBBEZEETHIENEZE]IEIARECHN
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TIEBEAINGEWEEZ S, 20O R, Hudson's Building and Engineering Contracts, 10th ed[5|
HH#ERTEARIIZELUTOEBYRZEH SN TS,

[FAD+RBRREOCEEN FEEVERHEBITTIOOHALNGRIR THHIZEMD,
HAMEZHDE 4 S EEBAIZ (Roberts v Bury Commissioners (1870) LR 5 CP 310
EUHSR)FAZIBIEFESINRTNIEESBRNILE, BROBROABEL>THY, £<
DEHGT. BWEERTEILE BEDBRT DFEICH>TIEEITH>EHIZ, WBITHL
T+RRIEDE WA 58 (possession) NEFRSINTLND, COZEIERKWELTE
SEARHARMNAEE SN TV DG EICIE, FITBTEFED, 1]

“As to the quantum of damages awarded for the two breaches of contract, I am unable to say that the
learned trial judge was manifestly in error in his assessment thereof and I would not disturb that

assessment.”

2 DOBHERICEDGEEREEOEFEICOVTIEL. BB HMABESMNIZESTNDENSITE
[FTERUV=6, BEHIFTELTOFTMIEELIEZ S, |

4, RASREY

BHE (AN ADT IR WEOLEBNEREZHT R 5222 LE BEFEDEBTHD,
AREHGIE, ZEEGEHFEHATE)DEDT, B EFFIBFTH =M. FAEBCTHRERSG
HEEEEZ BN CE DN TEHEEEREEEL=,

CO&3NZ, PEEBEEAR LI, BBEAOT VR, SAENERAOERIFEEIEORE THEC
EIFHEIILIZEZ T THY, ZDILIF, FIDIC MFRICHERBMINTNDENZ D, HIZIE, 2010 £F
FIDIC-MDB2.1 (&, 1 I8 1 X T The Employer shall give the Contractor right of access to, and
possession of, all parts of the Site within the time (or times) stated in the Contract Data”&L TL\%,
£o&%. 118 2 XX TIE may not be exclusive”ELTHY, LA TEIRVGORRIZH IS T 518,
ZOFESLERESVIZEOTND,

5. ZRREX

2010 £ FIDIC MDB 2 &

2.1 Right to Access to the Site
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(1 I8) The Employer shall give the Contractor right of access to, and possession of, all parts of the
Site within the time (or times) stated in the Contract Data. The right and possession may not be
exclusive to the Contractor. If, under the Contract, the Employer is required to give (to the
Contractor) possession of any foundation, structure, plant or means of access, the Employer shall do
so in the time and manner stated in the Specification. However, the Employer may withhold any

such right or possession until the Performance Security has been received.

(2 I8)If no such time is stated in the Contract Data, the Employer shall give the Contractor right of
access to, and possession of, the Site within such times as required to enable the Contractor to
proceed without disruption in accordance with the programme submitted under Sub-Clause 8.3

[Programme].

(3 IB)If the Contractor suffers delay and/or incurs Cost as a result of a failure by the Employer to
give any such right or possession within such time, the Contractor shall give notice to the Engineer

and shall be entitled subject to Sub-Clause 20.1 [Contractor’s Claims] to:

(a) an extension of time for any such delay, if completion is or will be delayed, under
Sub-Clause 8.4 [Extension of Time for Completion], and

(b) payment of any such Cost plus profit, which shall be included in the Contract Price.

(4 I8) After receiving this notice, the Engineer shall proceed in accordance with Sub-Clause 3.5

[Determinations] to agree or determine these matters.

(5 I8)However, if and to the extent that the Employer’s failure was caused by any error or delay by
the Contractor, including an error in, or delay in the submission of, any of the Contractor’s

Documents, the Contractor shall not be entitled to such extension of time, Cost or profit.

2010 £ FIDIC MDB 4 &

4,13 Rights of Way and Facilities

Unless otherwise specified in the Contract the Employer shall provide effective access to and
possession of the Site including special and/or temporary rights-of-way which are necessary for the
Works. The Contractor shall obtain, at his risk and cost, any additional rights of way or facilities

outside the Site which he may require for the purposes of the Works.
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(RE’% 03]
Plant Construction plc
%
Clive Adams Associates and another (No 2)

69 CLR 106, [2000] BLR 137
1999 % 12 A 20 H

1. EXIER

o[FH: #[H (United Kingdom)

o ER YA : L EREHAT (Court of Appeal)

oYIREARA: 199412 20 H

o7 Plant Construction plc(FtE5& % . [Plant])

oF 1 g Clive Adams Associates(AV S IL T4 - TP =F [ Adams])
o 2 W JMH Construction Services Ltd(Rs§& &, [IMH )

o TELIMM!

CRE:S)

O ROIHBIZDNTDHRETEF
Q@ FFEBED|RIZHESITEDEK
@ HEFEDOERMOIEDERDARE
@ BREE: CTFEEE 80%. (T)FEAEE 20%
(LERE]
O BRROEZHN LORBELTCORDIEYDERICONTHEEBEDEEERD
Q@ ELEEToGATLRRRBERLINDGENHDIIL
@ BAEINRTEDIRRICEIVEILTWNEZEES B> EADEEEEDNE M

2. EROHE

Plant (&, Ford Motor Co Ltd ([Ford )& DB TREFF AR K (Ford NIE T AV —F -To0Z7
o B—IZZD2DIT P IUN)Y (engine mount rigs)EEXE T 578, Plant BT T

B550AR) EHfEL. AENICEI(IED—E% IMH [CFETBDLEEIA IMH AMREET
FEHELEEEYOERENMIBELEZ(REE LG 22N, ANOBEXIEITRTCOEREELT
ERRBEDTHOIENRBESNTIND, ), Plant (& Ford (TR L, EENIBEREELLT1,313,031
FRUREZhofz, TN, Plant A\, IMH KU Adams (XL, LEEDEEIZELNDIBELEEEML
-1EEHEE%E 2,000,000 ZARVRERO TRAZRELEZODERETHSH(ZDHK. Adams & Plant
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EDORB TN RILLI=7=6. FBHE(L Plant & IMH EOBTRELTNS), BEDBERT, BXE
IRIZHEL 7=l 5% T == (temporary support to the roof) IZIRIENH o= EAFRESNT=,

AR TEIX, Ford DTV Y =7 T#H Mr. Furley A IMH (X L THERE4T o TUM=, IMH (&,
Mr.Furley D15 R AR LR E Y] (inadequate) THAHZEZ Plant IZEEL TV, LEEDHFHFDHET,
JMH (&, AR T EIE, Ford DIFRIZES>THEILEZEOTHY, TEOEIICODVWTCEREE
biEWNELTE ST,

3. ¥R D5I A

“The present appeal concerns (a) temporary works which were (b) designed and specifically
instructed by the employer, so that (c) they became part of JMH's sub-contract works, which (d)
were obviously dangerous, and which (¢) JMH knew to be dangerous. JMH were sub-contractors to
Plant under a sub-contract whose terms were, so far as is relevant, unsophisticated. Plant had the
services of a consulting civil engineer. Plant and JMH are each to be taken as experienced in their
respective roles. In my judgment, of the elements which I have referred to, all are relevant but (d)
and (e) are crucial. These temporary works were, to the knowledge of JMH, obviously dangerous to
the extent that a risk of serious personal injury or death was apparent. JMH were not mere
bystanders and, in my judgment, there is an overwhelming case on the particular facts that their
obligation to perform their contract with the skill and care of an ordinarily competent contractor
carried with it an obligation to warn of the danger which they perceived. The fact that no one was
injured is irrelevant. The question is, not whether JIMH owed a duty of care to some one who was
injured, but what was the scope of the implied contractual term in their subcontract with Plant. Nor
is it relevant whether the loss which Plant claim should be categorised as economic loss, since
economic loss is a problem which arises in the analysis of duties of care in tort. The facts that the
design and details of the temporary works had been imposed by Ford and that Plant had Mr Adams
as their consulting engineer do not, in my view, negative or reduce the extent of performance which
the implied term required in this case. The fact that other people were responsible and at fault does
not mean, in my judgment, that on the facts of this case JMH were not contractually obliged to warn
of a danger. Nor in this case is the extent of performance negated by the fact that JMH were
expressly obliged by contract to do what Mr Furley instructed. JMH, with others, had a duty to guard
against the risk of personal injury to a potentially large number of people. That duty extended to
giving proper warnings about the risk. It was not itself a contractual duty owed to Plant, but it is a
relevant circumstance in determining the extent of performance which JMH's implied duty of skill
and care required. In my judgment, the judge in this case came to the correct conclusion about JMH's

implied contractual duty and I would reject Mr Stow's first submission.”
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MR _E5RIE. (a)#RE% T = (temporary works) TH2 T, (b) FEHIZKUEIZEHR SN TIERAR
SN=E0T, () FHFAFE IMH OTERRELY, ()BALMZERTHY. (e)IMH NZDOER
MEEH>TWNE=EDIZBET 26D TH D, IMH (& Plant D RERE THEHN, FHEEZHDOEHIE.
AEIZEAT BRY, T LEBBRED TGN of, Plant (&, AP ILTAVT - TS ZTDHY—
EX$1ToT UV =, Plant & IMH &lE, B ADEENZ DV TEREBEHDEDEFMEIND, LEHIFTIE.
LEHAMOERTHRYNDFIBICOVNTIELTEERELZBLTNDEDOD, FIZ L (D) BT (e)h
BEETHIERHT D, AMEFZRITEE IMH OMBEYIZENT, ANBEEXIFRTEOEREDL
BT BRMAHDIEVNSIERICEWNTHLMNZBERTH oIz, IMH ., B3 558 & (bystander) TIE
B BEDENHIFEELLCORERVREEREZ AV TEN LORBEETLAIT AL
5. BELEERICOVWTELEETIBRE LA >TOWEIEMEABIDERIZE DV THEESNE
EUHEEHEET D, AT EGEEZTEENN G oI LlE, HEERIFIAL, BEE,
IMH MMEEEZITEHENKH L TRELERE T I2EFRLEA >TWNNEIN TIEARLT, Plant DT
FEAZN ELORRORBOHRETHD, RENBELLOWRE. RETALLTOLRLEER
BB AIZESTIMBETH DN T, XTI Plant DFER T HEENDEENRFNIBETHINE
SHBEEFRRL, IREZR T EDHRT R UEEMIE Ford (TSN TUV=TE, Plant (& Adams KZEIVY
WTavT T Z 7 ELTHRALTWC LR, HEFIFTOHIMIZENTIE, KEIZBITHEHD
BIOREEZBELEYVERBLEYT 250 TR, ttAIZEEELHY, Hh DBk EH LS
LlE. AOEZEERBRIZHOTIMH K EILFEREZE S (warn of a danger) BEHE B HRNEND
EETIEEBRLAN, ESHITEARGTIE, IMH A2 £ Furley KOIERICHESBAROFREMNH -2
LIZE-TH, BEHOBTOREIEEINDIIEEARL, IMH (&, hFE LI (with others), &
EHBREMADANBEDEREHCEHEA DTV, TNEKIE Plant 12K T 2N EDE
B TIERWA, IMH ORBER VL LEEBICOVNTORROEFDEBITOEREE W 2I2IL, B
EMHDIEIETH D, UEHFTIE, AERBE IMH DB RHIBEHIC OV TORBIZBNTENST
HHEHIMTL, (GERZEADStow FELTDOEROE—(F, EHT 5, |

7

4, FmRSRER

AEF, TEOBMEAENE DR XTERICERLTELEEDOTHIGEETH>TH, (F)FE
BEIZBVWT, ¥HTELTREY)(inadequate) THH_EEH>TWVIFEIZHENTIE, BEDEES
HD(T)BEBLLTORERUVLLEEICELL. RROZN ELORKLLT, TOBKRERT
FE(ZE4 3 2E F(obligation to warn of the dangern)A\FRHOLNDIHENHY, URBEHFITEX L
BEICE. IEOBREICERTBEEFICODVWTEEZRNSILETERVNEHIRLERICEEN
Hd, D LT, HHAE AMERETLEEIANDEEXFIETCOERELLT BRELDTH
SfzZEEREL, IMHIZBWTIE, TEATBEUAENTHDHEL T Plant [T L TEELTWNV=CL
EROEICHEOLT BEANEBOLLET, UHEERBERIEEEABVEHIRLE,
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BE. AL FRENETE DR RICIYBGIL TN ZLESRADEERE DN EME
BNELT, WHVEDIHBICRBNRCSNIZETADNEIDDHIWTE S HEERRAITEIT 1=,
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[ZEED% 04]
H Fairweather & Co Ltd
%
London Borough of Wandsworth

39 BLR 106
1987 4 07 A 29 H

1. EXIER

o[FH: #[H (United Kingdom)
o AT

o¥RERRA: 1987407 A 29 H

oY RNA:

o FERA: H Fairweather & Co Ltd([ Fairweather|) (GE& &)
o FER A London Borough of Wandsworth (' Wandsworth |) (5% )
o FEIFmA

O EETHEAEORINERMEENGEDFEEZENEE(EE)
Q) —EBANAFIZLDITHDENAEL-HE0. THEERE. BEEER -B8EHK
©® EHHEROMB (LN OBRBOEEE, 2K _EDIZEE (variation) |5 (B E)

2. BEOHE

1975 4 12 B 23 B, I & - # LEF A Wandworth &35 8 & - L EF A Fairweather &l JCT 2249
HMHEANT 278 FOEEOEFENEMHELZ, —EBOTBEEBICOVTLEXEDIEAIZK
0L, t REEERZRMBIZOVTIETFHEAE Pipe Conduits Ltd([Conduits | ) AS§EZ SN T,
Fairweather DI 1976 4 04 A 07 BIZ T AR EHEREL=, BRDOTHIARE 1979 4 08 A
05 BTHo1=H, THF34EEBEL, THIEREBOHONI=H, FFEE Fairweather [ THIIERIC
HOEEEE BREHERLTHREEZRELS,

THRENCEUATOHRENHY, THEENFKEME (installation drawings) ZR T 2RHBER
2TV,

"The tender drawings as listed in the Schedule are representative of the Works to be carried out

and when read in conjunction with the specification provide information for tendering purposes.
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It shall be the sub-contractor's responsibility to provide the installation drawings listed in the
Appendices and he shall include in his price the cost of preparing the drawings and supplying

the number of copies stated.

The sub-contractor may use any of the tender drawings to meet the requirements listed but he
must clearly mark them as installation drawings and accept full responsibility for them as such.
The sub-contractor shall be responsible for providing all installation drawings in good time to
meet the agreed programme for the Works. Apart from those drawings which the Engineer must
issue for construction purposes before the sub-contract is let, the sub-contractor shall be
responsible for drawings of builders' work wiring diagrams and drawings of work done by other

trades required for the purposes of the installation."

3. ¥IMrERr D3I A

(DR THFEEOHRITHNBRABEEDZADFRENDEL
“On 12 February 1976 the architect replied to Fairweather's letter of 21 January:

"1.(a) The provisions of clause 1.15 require that the sub-contractors assume responsibility for
the installation drawings and thereafter for the components employed in the Works. It does not
require them to assume responsibility for the design of the system . . .

(b) Sub-contractors' drawings will be issued via this office when approved."
The letter ended

"We trust you are now able to proceed with placing a formal order with Pipe Conduits Limited

"

for the Underground Heating Works.
11976 #£ 02 B 12 B, 7—F T MZ Fairweather ® 01 A 21 HHHL2—IZLLTOBYRELT=,

[1.(a) 1.15 £OFREE. TRABNHRER A (installation drawings) R N THIZFEAIND
HRICOWTEFEEESIELTVWET, CNIZE>TESIZY AT LK ET (design of the system)
EEFTAEDLELILOTEHYELE A, |

(b) THAZEOREL. BRINELES>LUEBFLIZRBLET, |

“Prior to placing the sub-contract Fairweather did not reply materially to this letter.
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The arbitrator found the drawings in question were installation drawings. He found also that such
drawings were not design drawings. It would appear that these were essentially findings of fact. He
had the advantage of seeing the drawings. If however either or both these were findings of law the

arbitrator was correct in his findings.

Whatever means of conveying and approving the drawings may have been agreed upon Conduits
had a contractual obligation to Fairweather to supply installation drawings. It necessarily follows

that Fairweather had a similar obligation to Wandsworth.

If without faults on the part of the architect or engineer Fairweather were delayed in their work by
reason of Conduits' failure to supply installation drawings in good time, it would be surprising if
Wandsworth were to be liable to Fairweather for such delay. It may be that if and to the extent that
delay was due to the architect or engineer Wandsworth would be liable for breach of an implied term
to consider and approve such installation drawings with reasonable expedition (see for example
London Borough of Merton v Stanley Hugh Leach Ltd (1985) 32 BLR 51, or for breach of a

collateral contract.

I am satisfied, however, that the arbitrator was correct in rejecting a claim under clause 3(4) of the

JCT contract.”
[Fairweather [£. N2 FEE T DRICE. EBRIZIFXZOLA—IZRIZLEN ST,

HEANDOREICENIE, BELE >R EEEEHE R @ (installation design) TH D, HE AL, H
ZHEIFFHANAETERNERELTND, CNLIEAERICERREENMBTHD, HEANET
NREE R, EEMEOREHM THLHELTH, HEATEOREHIRTIZHNTIELLEL
A%

MEOXBERUVERBDHECODNTEDLIIZERINTL=IZE K (FFEAE Conduits (&
Fairweather (CX L CEHREBEREAZREITIZN LORBEE>TVD, TORBRMBAMNIC
Fairweather [£ Wandsworth [ZXfL CRIBRDBEEEBSIZEIZHEDIDTHD,

T—FTIOMNIEIUO Z7ORAIZEBEMNRNET NI, Fairweather D TEAEIEL=DIX,
Conduits N ENEZBERICIRHELEN>L=HTHY., COEIEIZDLNT Wandsworth A
Fairweather [CX{L CEEZASEVSDIEEN R ETHD, HLT7T—FTINIEITOSZT7DAEID
BHRTELEENSIDTHNIE, Wandsworth 3, BENEEREIS>THENA LR - ARITA
ETHILEDRRDEHFEDERELRYZDTHAIN 3| HERTEEE],
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LEHIATIE, HPEED ICT BN D 3 F£)EIZEDIL—LERDEI>EDIEZIELWNEEZ
5, |

(2) THER, BF-ERAHE. REFE

“Loss and expense resulting from delay caused by strikes falls on both employer and contractor. The
employer pro tanto will lose his right to liquidated damages in respect of any extension of time given
by the architect under condition 23(d). But since loss and expense suffered by the contractor
resulting from strikes is not a matter within condition 24 or the fault of the employer the contractor

had to bear his own loss and expense.

If the architect grants an extension of time of eight months only under 23(d) I can see no reason why
the contractor under the contract cannot still recover all his direct loss and expense under 11(6). An
extension of time under 23(e) is neither expressly nor I find impliedly made a condition precedent to
a right to payment under 11(6). There appears to be no requirement that the contractor should first

successfully challenge in arbitration the sub-clause under which the architect has extended time.”

[ARSAFIZKVELCEBERVCERE. IEE -FREEOMAICIVAEINEINESTHD, FT
BIE 7—FTIOM 23 R(DIEICKYBOLITHERICEAL TZ. HHIBREETIEFEREZHETR
DEFERD, LAL, ANSGAFIZLH>THERENMFOLBEERVERDIHIE, 24 FOBEANER
T FEEIEDELETERVDT, FREEFED TERARVERZGELGTNEGSR
LY,

T—FTIM 23 £(DEICEDET 8y ADTHEREZRD-OTHNIL, FEEBEZNL 115
(O)BIZEDNTLTHEELBAEZFZRTERWNITIEARL, 23 F(e)BICE I THERE, B
RHICEEIRMIZE 11 F(6O)IEDOXZIFERDFHREFH TI G, FRAEBD. FTEMHEIZENT
T—FTIOMIEERERDOEIBIEGRIFEEFORTAIGELLEVEVSEHFTFEEIN TN
LN |

“If I am correct in my judgment the matter on which the arbitrator was asked to decide was
irrelevant. If however I am wrong it would be necessary to consider whether the arbitrator erred in

law in his finding.

If the arbitrator's finding had been limited to the first sentence of section 6.12 that would have been a
finding of fact which would have disposed of any right of reallocation assuming such a right existed.

I think, however, reading the whole of these paragraphs that there was not such a finding of fact.
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"Dominant" has a number of meanings: "Ruling, prevailing, most influential." On the assumption
that condition 23 is not solely concerned with liquidated or ascertained damages but also triggers and
conditions a right for a contractor to recover direct loss and expense where applicable under
condition 24 then an architect and in his turn an arbitrator has the task of allocating, when the facts
require it, the extension of time to the various heads. I do not consider that the dominant test is
correct. But I have held earlier in this judgment that that assumption is false. I think the proper
course here is to order that this part of the interim award should be remitted to Mr Alexander for his
reconsideration and that Mr Alexander should within six months or such further period as the court

may direct make his interim award on this part.”

MSFHIFTAELWNGD, HEADHIRZ ROON=FIBEFERREUN, O ZEH FTOFI R AV E
EOTWBEWNDIDEL, HEANDEHBICENTEDBEREEB SI-ANEIDERTT T IMNEND
60

fhEEADREHIEIMN6.12 RZDE | XIZELNTWE=DOLES, FNEEERETHYENIZLYE
ELTWEFEBDE T8 H5, LHL, XELAREFOIE, FOLSIBREERE TIEIELD
ERD B,

[ E2HY 7% (dominant) JICIFFE <X DEKRA DD, [XELHG, BHNG ., ZROZEDHDIGETH D,
(ZHRD)23 &M, FEBESHELEICETLIOHGLT, 24 ENBAINDIEITOFEEN
EEBEERVEAOBKREOIREETHIRES 2LLE, 7—FT UM SHICEIFEEHEA
(T, EENEITHIELIETHIERZRDDRICWNANALILEE R T DINENHD, DHEHIFT
(F. XEEWMEIHDEEFSELNEEZE RGN, MEETHEYGIEEE. FEHA Alexander KDOFH
EREROD=HICHEMNHE M EZELR T ETHY, Alexander KIE5 & 6 4 B XITEHIRT
MIETRI DHBANC AR AUICE I 2PEFHFIE H T NETHD. |

4. SRASRER
BT EICBART DA RINEA TODEHIH M CtH D,

ZO6DFmAD 1 DI, FFENMEELETHREED, FEEBCHLTHRENEBEZRUATLION
ENEEROFMOMENH o=, BHATE, HEFE(GENGIREL>THRENEERET-
ERITRNETHHEDRRDOET) DRIREMIERDELA, BFER/LOTHFAETH>IL
MOELICRIE FAEOH CTHAEN R IZICR T IRBLEANLYBREINYTEE0T
HENTEBHIRL TV, ZOMDFRICDOVNTIE, ¥FIRAXESEEIN0,
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[ZEX 05)
McAlpine Humberoak Ltd
\Y;
McDermott International Inc

58 BLR 1
1992 % 03 A 06 H

1. EXER

o[FH: #[H (United Kingdom)

o AT L+ ERFHI AT (Court of Appeal)
o¥RERRA: 1970407 A 01 H

o HRAA: FERABR

o745 -4 FER A McAlpine Humberoak Ltd(IMcAlpine|) (R &)

oS- LSRN McDermott International Inc(TMcDermott|) (GTEAE - FEHRITE)
o TELIMM!

29 B B DZE B ANEE (frustration) DA (B E)
EIEEREFRIBOONEINEZNERDER(EE)

& BB Z H (agreed Variation Orders) (FEEERIZOVWTHERZHA D (BE)
FMEERAOEEDESE (EE)

® © 0 e

o RAUk

B BALRIZ SO FHETEE (variation) NESN SO THER - BME R - BEREIZDL
T. RBNROEREZHN OB DZENAEE (frustration) =B EL. BEIZ. BIINEZE(E M
BEERBERVEELL,

2. EROBE

WE - TTFEAE McDermott (X, F3E & Conoco (UK) Ltd A5 Shetland #5% Hutton SHAIZEHT2
RABRERT T YT+ — L (tension leg platform) DEER F ik (weather deck) D TEEZFIT AL,
[R&E - TFEAFE McAlpine IFAFLLT, TTFEEE McDermott [£, 1981 ££ 11 B 18 BIZTLwI X
TEHOREM (intent) A, THIZETETFEAEZE McAlpine [FTEZERIRLIZ, R SEE
OHBBEE. K5 1982 F 3 A 24 BIZEH LG (ZWHEMHBIE. 1981 F 11 A 18 HEENT),
5T 1981 £ 12 F3-1982 & 1 RIZATTRARGHORGTHESMER S, SHIZTHEEE
McAlpine MO EBAERENT=, TFEEZE McAlpine (£, CNODHFICLVEEEZETES
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ERIEAOEL T, BMEADOXZIERO TRFLZ, IS L TITEAEZE McDermott (. T
BAEOIERWEHET IHOOEBRAEZECEMERABRORFERIELZ, 1990 FIZFE—
BYRAGIN, TOABRIE (D) FHEFAREOERRETICLYEZNORENANBILER (distort)
. 2K B OZFEMIE R BEE AR o7 (frustrated) . (2) ZH B BIDZFELREEICLY, BRIFREWR
LDITBEZTRALNDEN, TOWNABELLTE, TEAEZE McAlpine [FTETRO=HDE BRI ERHE
(reasonable time) & 53, £ AR THR & (reasonable price) #55K TEHI LI D, (3)F
EAE McAlpine [T, REBEZMIZE DT 1,838,805 RURDTHEFERTES, (4) TEXRMEICE
< 5,208.50 RURLUND KEFFERIEZEH, RE - THEEE McAlpine EFDOEDTH o=, WL
JLiE B #E McDermott L EFRERAEL. R¥IRIFEUELE R >T=,

BE. AEERORZEMNICHITHIEE (change) IO EF LT DESY THo7= (FERENT A
BIEVEREIZLD),

35 Changes in the Work

(a) Without prejudice to the contract or, where applicable, any bond, guarantee or ancillary
document, McDermott may at any time and from time to time direct Contractor to make a
change in the scope of the work by specifying the change in a Change Proposal Form and
delivering it to the Contractor, who shall acknowledge receipt thereof. Such Change Proposal

Forms shall never be deemed to constitute a change or amendment to the Contract.

(b) In the event that Contractor considers he is in receipt of any document or instruction which
constitutes a change in the Work he shall so advise McDermott and McDermott will issue if
appropriate a Change Proposal Form to Contractor, provided, however, that the issue of such

Change Proposal Form shall not oblige McDermott subsequently to issue a Change Order.

(c) Upon receipt of such a Change Proposal Form, Contractor shall quote to McDermott in

writing by the date specified thereon:

1. The increase or decrease, if any, in the compensation he requires for performing the
changes in the Work, including a detailed breakdown of such compensation in terms of

manpower, equipment and materials if any to be utilised and/or

2. The overall impact on the Schedule for performance of the Work including the change

required.

<F1E>—27—



(d) Contractor shall not commence to carry out the change until a relevant Change Order, signed by

McDermott, has been received which shall set forth the agreed increase or decrease in compensation

and any agreed change of the date for completion of the work.

(e) If McDermott does not accept Contractor's quote referred to in sub-clause (c) above, McDermott
may nevertheless direct Contractor in writing to put the change into effect. If no method of
calculating the price is subsequently then agreed between the parties the increase or decrease in
Contractor's compensation for carrying out the change shall be calculated on the basis of materials,

third party supplied services and expenses incurred at costs

(f) Because of the urgency of the change, McDermott may authorise Contractor to proceed
immediately with the Work. In this event McDermott will direct Contractor in the Change Proposal
Form to submit a quote as referred to in sub-clause (b) above within a specified period of time. If
such a quote is not received within the period McDermott reserves the right to issue a Change Order

based on a McDermott estimate.

3. MRS D5 A

“We find ourselves unable to agree with the reasoning in this passage, or with the judge's conclusion
that the contract was frustrated. The revised drawings did not "transform" the contract into a
different contract, or "distort its substance and identity". It remained a contract for the construction
of four pallets until 24 March 1982, when W5 and W6 were withdrawn. It is not suggested by the
judge that it was the withdrawal of W5 and W6 which frustrated the contract. Rather it is found that
the contract was frustrated as early as 11 December 1981 on the receipt of the second drawing issue.
This was, of course, over three months before the contract was signed. The contract, when signed,
provided expressly by clause 6(b) and clause 35(d) that the receipt of drawings would constitute
change instructions for the purpose of clause 35. It was further provided (1) by clause 2 that the
plaintiff's rights to time and recompense were covered elsewhere in the contract where disruption
and delay ensued due to reasons beyond the plaintiff's control and (2) by Exhibit C clause 2.6 that
recompense for additional work not being carried through on revised drawings to fabricate was
covered by the variation order clauses and the contractor's right to claim. if we were to uphold the
judge's finding of frustration, this would be the first contract to have been frustrated by reason of
matters which had not only occurred before the contract was signed, and were not only well known

to the parties, but had also been provided for in the contract itself.”

“This contract contained elaborate machinery for adjusting the lump sum price in the event of any

change in the scope of the work. By clause 50 the parties agreed that the plaintiffs' right to
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recompense for disruption and delay was covered elsewhere in the contract, and further agreed that
each new drawing should constitute a change instruction, thereby starting the machinery under
clause 35. In due course the plaintiffs submitted VOs covering all aspects of the revised drawings,
including abortive costs in the drawing office. Whether or not these VOs were settled (to which we
come next) it is impossible to hold that the contractual machinery agreed between the parties has all

been displaced.”

[LEFH AT, ERO—BDOE BT, IFEKN BT ZEMRAEE (frustrated) &3 25 — B DHEH
[CRIBRTERL, FETRENETIEESNTH, ZRBAENTEF (transform) JSN TEZHEZKIZ%A
5OTIEBROL, [FORE R UR—HENE R (distort) SNBJDTHRRL, W5 BT W6 HNELRIFS
N=EFR T TH% 1982 F 3 B 24 BET B/ v 4 HOZYDOFETHD, E—FIF. W5 RN
W6 OEURIFA, BRI BEMDZERARBEEEIZDTELTNDDITTIERL, TLA, ThbLYERELE
2 DERETRENZEINS 1981 F 12 A 11 BOBA TN BN ERREBELLTODDTHS,
HEA A CHIEENHHED 3 r BLLEERINZLTH D, BLAINEZMNIE, 6(b)FE RV 35(d) 5
[CEYBATRMICERETNEDZ ML 35 FOAEBIRRICHDIEERELTNND, SHIZ, (1)2 FIC
FYREDIIO— LA DEHIZKYBEZE (disruption) X TR EE (delay) NELTZIHEDREND T
AR VER@GEIZREAYT DR LBIEREDHDECAICEYDN—NDETHEHREL. QD BESNE
%ﬂﬁfﬁl:;%a‘l:ﬁzéh#%u%ﬁ C2LOEIZKYBMIFIZODWTHERHEEILEEGSELIE
VHEEEIL—LFETHN—INDIEHTEL TS, L. BE—FBHHBEOZNEHNDOERTR
DREEHMIFTDETNIE, ZIBHELRTO, BEEFICELELAREHTHIDHEHT, i
%EEéhL%EE%G)%G)( FOTEWBEHDERARBENEDINTZEWNSTEITHE>TLED, |

(R, HEOHEALTESINEIBEDT Y TH LAERDOFABANZ X AIZ DN TEMICRE
LT3, 50 (&, BEE (disruption) K UMEFE (delay) ANELCT=IHEDIRED TR IE FMHIEIC
B9 DHEFIEBIREDDECAIZKYNN—EINDETHEMEL, BFFRRFTHEBEEEIERCH
22HDEL, 35 FDANZALEREHIEDENELTIVD, FHIZHELY, R4 McAlpine (&, #EEBKIZ
B RABB~NDERALEORETNEOTEICEI2EEMSOLTEREL TG, &
BE@RSIZOOWTRARLENEID(ERISERZELT)IZEY, BEENEGRL TV ZEZHAHL=X
LDBYEBEZ SN TLESENSZEIERATRETH D, |

“The judge dismissed the defendants' approach to the case as being "a retrospective and dissectional
reconstruction by expert evidence of events almost day by day, drawing by drawing, TQ by TQ and
weld procedure by weld procedure, designed to show that the spate of additional drawings which
descended on McAlpine virtually from the start of the work really had little retarding or disruptive

effect on its progress". In our view the defendants' approach is just what the case required.”
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[RFIL, S McDermott D7 TO—F2[EMAREERBRICLD, [FEAEEBRD, FHEFFHEIE
D, TQ D, SFEIRIED, BATO, MERIZh=2=BRERIZL>T. TTFEEE McAlpine =
TE=RBBNDREICRTINENREE. TEOETITEECHEEOMRE RIFIEH >
CEERTOEVSERDEDITHAIZENBTRALGRWNELT, L L, BEFHFTE. COBEDT TS
A—FIZMEREDEEZD, |

“In paragraph 27 of the defence and counterclaim the defendants acknowledged that they would
have to give credit for any extension of time to which the plaintiffs might be entitled; in other words
they would have to allow for "the overall impact on the schedule for performance" of the VOs under
clause 35(c)(ii). They subsequently worked this out at two weeks in the case of W3 and three weeks
in the case of W4.... But in the course of the hearing, Mr Uff recognised that the "overall impact"
could be no more than an approximation. As an alternative, therefore, he submitted that we should
take the date by which, as late as 17 March, Mr Grimmer said that both pallets would be complete.
That date was 30 April. We accept this as the best guide to the appropriate extension to which the
plaintiffs were entitled under clause 35. It is certainly not too generous to the defendants, bearing in
mind the £70,000 which the plaintiffs already have in hand. It has the further advantage of
corresponding nearly enough, to the ten and a half weeks which the defendants put forward in a telex
from Mr Watt dated 2 December 1982 as the appropriate extension. This was before the full facts
became available to the defendants. Prima facie, therefore, the defendants are entitled to damages

calculated from 1 May 1982.”

[BRERVRFHERD 27 BET. HEX. REOEFELTEAONEBERICDOVTIER
HIBENHDEL TS, BETNIE #EELLTE 350 (D FRIZEHKEEMBICLI[ETA
TOa—LIZx T 2 LRI E (the overall impact on the schedule for performance) %R 7%RIT
NEBSBRODTHD, TDF=H, #EIE W3 IZHWNT 28/, WAIZHBW T3 BROEREZZED=,
2 (TREAEREBEANUS RIEEMIZBVCI2ANERILEBEICBE RN EERDT,
(FEAN)Grimmer KIFREEELLTELES 3 A 17 B, TNETIZEAAD/SLIUMSTERTHELT
W35, ZDHIE 4 B 30 BTHD, DFEHATE. Chz 35 RICEDEREIROONITHIERE
RETDHARELTRBERIDEEZ D, bHBAA. JREIFEEIC 70,000 RUFEZITER->TWNSZEE
ERI L CHIEFEEITHLTERTEDENILIFRN, ThIz, #WEA 1982 F 12 A 2 B
T GEAN) Watt KEOTLYIATEALGLIERMBELTRELE 105 BEICH, BiaaHL T
BEVIRAEDH D, CHlE, HEITETOEELNBELMNIARDRNLEINZEDTEDH D, TNDZA,
— 5D (prima facie) SERADRIBEL T, #WEIL 19824 5 B 1 BUBDBEEEEEROIEFE
Y5, |

4, SRR
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AEHBE, BREEHFITEIH DA, HERFHHRTHOT BALXDERIESIEEMNER
FK-BEREBROAEI SN =FHTHD,

DEHHFTEFEALELSE, LT BETELDERETE F (variation) NMfThH N THTlE, TH
ER-BNER BERESOMENEHT D, CNODRETEEL, RRICITTHOIERLE
MERXZHICENDEELEZL TV -BFRENAHDIOMNE, #EH. FEAICFHE- EELTUNE D%
FRVEETHY., BEMFOEMEL REEEBIRRLG>TN S, REHFITE. REE—
BEHHFIE THEABEOIREBSOCRROTEMER - BEREFRERALLA, O LR
BCE—i. BHFAIELOFRFEEOLEEZERA T TILHFEEEOT TO—FERYAN

T HAZEBEESHITONEILERBOEEOD, TOEET/NIVEDELE, £z, HEHASh
R ERDSEORIBAICONTE, ZOBETLHEAE THRAEBTEENKIILTHY,
FOITHOCERDEEBLABMREATHIESNZ, TOMRR, Mz, THEAEHIOTEFEE
X9 DI ERER RKOROONDIICESZLDTHD,

BHE. RNLFBHRIFBLE 2N EBEE —BHAHEAL T BN O ER T BE
(frustration) WS R, BARE - ZLOKEEEICIFZLICHT IS T AIMENTFEELEVDOTEEN
NETHAS'

| BiOtEER. YEHOFEARARETHY, YEHFNTIhOEDICERLABVEROREICIYLEENTH
LI=ZMDBIAZERREELR DL, ZMBEMNYORE RS, EZOERICIYEZKDBITIEELADIHZGAEDELIIZ,
EHBITH AR RIREEL 2 D impossibility (BT EE) 720 L impracticability (B4TRE M) DIHFEESHTINSTELH
0, BITERERIBE CELUEZTDF YL ETLEARNENICELDETLRDEREERET DOAES, Frustration
DEIIZEYERMEZTNLUREREL. BEFEENENERTREOREBRAERLIEZ. BTEORIXT 2EEE
FNDIEIZRBH, AFIRTIE, (PR (BHOBERENDHEDRNET 2ONHEE RIS EERI) HEEE
ZRHRANICBTHORRL-EERZIEHT LN, T SEBROTHFFEREF KRB ITEBRRDERE
FERNBOONTHY, ZAINTERBOLENGIN TS, HRERGR T AT 1368 B,
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[3KE’% 06]
Peak Construction (Liverpool) Ltd
%
McKinney Foundations Ltd

69 LGR 1, 1 BLR 111, 215 EG 1259, [1970] EGD 717
1970 £ 07 A 01 H

1. EXIER

o[FH: #[H (United Kingdom)

o ¥R F AR (Court of Appeal)

o¥IRAEARA: 1970407 A 01 A

oHRAA: FRBR

oH 4 Peak Construction (Liverpool) Ltd([Peak |) (JTFEEE)
o McKinney Foundations Ltd([McKinney|) (FFE&E)
o TELIMM!

O BEREROFEFBELTIHERIEDER
@ FEIEBICELENELISADEREREHRDOTE
@ FIEFICTELEADYTHERLSNTORGED T EIREREEL

FR(EBE)

p=11]

o RAUk

BERE T E (liquidated damages) % U THAIE & (extension of time) (&, Z2HIFEEZ TR FIZ#Z
FRENAFNIERDEL (contra proferentem)’, FFENELEHIELENRERTHDIHA T, TH
ERAGESNTOENEEE, FPERETHEEBEDBRIETELRL,

2. EEOBE

1964 4 2 A. Liverpool 1 (Liverpool Corporation, JTFEE ) LR Peak bEDETILEIE 24 4
AT BLETTVNDEBRERAERES NIz, ZREKIE 22 £ TIE time was to be of the essence
of the contract on the part of the contractors”SNI=(FD, FEBERERRORENEDHONT=,
BINTENEFEINTIHE & "in consequence of... unavoidable circumstances"DIFE(ZIET —
FTIOMDHIMER CTHERNRDOONDCEMNIRESN TV, IER TEE BN/ AIILERIC

2 RBEEDOTFHIZ (against the party putting forward), EEDBEKICEANECNEZOZEADRBEELFTN
EAIHELCTRAT IEDIRFBIRT RLEDREA, LEN>TERPREBEAHLENTHAUL, TORIEEHLMIC
EORUWET DEDDRFIFRING NETH D, HPEKMRIFAETEH 1196 H,
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DNTOHEH - HELEF T A=A 1964 £ 10 A 06 BIZ/SAIILORIEEIERIC TE=IEPMLE,
1965 % 02 A 08 BITE=FLLTOIVSZ7IZLDHAENLBIN, THEREES 07 A 30 BIZIE
FEEREZTANE, 58 BOFMEBIBMER TTEIBREINLD, THEAE RS Peak (T
FEHE McKinney ISXLTCRAEZKEZEREEAICL 40,000 DEEFEEEFE KLz, TO535K
£ 10,000 (&, BIECKYFEAIEMLI=CEIZLD, TLRAFE Peak (FTTFFHFICHL TEERED
FREICEDNTL 4,205 > TV =,

BHE. AEZNPOBREREEDFEEEHDDIL Clause 22 T, LTFDERSY:

"Time shall be considered as of the essence of the contract on the part of the contractor, and in
case the contractor shall fail in the due performance of the works or any part thereof by and at
the times herein mentioned or at other day or days to which such time or times may be extended
by the architect under the contract, the contractor shall be liable to pay the corporation, as and
for liquidated damages, the sum of 25s. per dwelling for each and every week or part of a week
which may elapse between the time appointed for completion and the actual time of

completion..."

3. HWrERo D3| A

“In my judgment, however, the plaintiffs are not entitled to anything at all under this head, because
they were not liable to pay any liquidated damages for delay to the corporation. A clause giving the
employer liquidated damages at so much a week or month which elapses between the date fixed for
completion and the actual date of completion is usually coupled, as in the present case, with an
extension of time clause. The liquidated damages clause contemplates a failure to complete on time
due to the fault of the contractor. It is inserted by the employer for his own protection; for it enables
him to recover a fixed sum as compensation for delay instead of facing the difficulty and expense of
proving the actual damage which the delay may have caused him. If the failure to complete on time
is due to the fault of both the employer and the contractor, in my view, the clause does not bite. |
cannot see how, in the ordinary course, the employer can insist on compliance with a condition if it
is partly his own fault that it cannot be fulfilled: Wells v. Army & Navy Co-operative Society Ltd.
(1902) 86 L.T. 764; Amalgamated Building Contractors v. Waltham Urban District Council [1952] 2
All E.R. 452; 50 L.G.R. 667 at pp. 455 and 670; and Holme v. Guppy (1838) 3 M. & W. 387. 1
consider that unless the contract expresses a contrary intention, the employer, in the circumstances
postulated, is left to his ordinary remedy; that is to say, to recover such damages as he can prove
flow from the contractors' breach. No doubt if the extension of time clause provided for a
postponement of the completion date on account of delay caused by some breach or fault on the part

of the employer, the position would be different. This would mean that the parties had intended that
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the employer could recover liquidated damages notwithstanding that he was partly to blame for the
failure to achieve the completion date. In such a case the architect would extend the date for
completion, and the contractor would then be liable to pay liquidated damages for delay as from the

extended completion date.

[ EYIFTIE, B Peak DIFRITITAEUIBEIC DN T S TR EREEEE X SEELRNDT,

REDEYZFBEICOVNTEALOEFBEELTNRNEEZ D, FEFICHL T BAXILFAILIC
ERHRESNF-ALEROTEERMALOEEHFCISLCFEEEHELTZISETIEE
(&, AEICEONALSICRBITHIERLEL B TRESNS, BEREFERBEL Fa
ENBLDELEICI>TIHETICERTEAVNSEEEEL TS, CHIERETENE D DF
WDEHITIRE T DEDTHD, CHITKYRFE G, BEICIVEC-EBELARTOIR#SLE
HELCERT2RDYC, BB CRECHTBEHEEBIOTHD, BxHE FEENA
DELEIZEYTEETIZRRLENOIIGAICE, YEHFTIEL. YREBEIRELAEVNEEZS,

BEDOEZAICENIL, FTENEBOMICIZELDELEICKYTZERTERN2ENSBEIT, 4
ZEBEDEBFEERTEDENSIDIE, EALNBENIETHD B HEFTRREGEE], ZMIZHLT
BERDIRBNRRESNTVDIDO TRV RY, HFEF, LEEDFHROBETIE. BEDRFFERIC
FEDCLICIRBEERD, Thbb, FAEOEZNEREARBHRER T HLEIHATELEEIC
DT, BEEZTEIENTELDTHD, FTFEDRAIDORZNER XTELENERDBEENE
Crztf=slz, THIIER L IBIZK > TR (postponement) AFRHDNDIHAIZIEL, KRITEE BT E
[FENEW, ChizkY, MUEEOBBELTE, FITEHE, ZEATOMICITTHTHREAEESE
BN TERURDEHEASELTH, FEREREELFRTEDIDTHD, TOLILIHEITIE,
T—FTFIOMIHOERERDDTHAIL., TDHEAIFEZEERINTERIABIVEIEL
S EICF EREREREIISIEEEETIOTHD, |

“The liquidated damages and extension of time clauses in printed forms of contract must be
construed strictly contra proferentem. If the employer wishes to recover liquidated damages for
failure by the contractors to complete on time in spite of the fact that some of the delay is due to the
employers' own fault or breach of contract, then the extension of time clause should provide,
expressly or by necessary inference, for an extension on account of such a fault or breach on the part
of the employer. I am unable to spell any such provision out of Clause 23 of the contract in the
present case. In any event, it is clear that, even if clause 23 had provided for an extension of time on
account of the delay caused by the contractor, the failure in this case of the architect to extend the
time would be fatal to the claim for liquidated damages. There had clearly been some delay on the
part of the corporation. Accordingly, as the architect has not made "by writing under his hand such

an extension of time", there is no date under the contract from which the defendants' liability to pay
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liquidated damages for delay could be measured. And, therefore, none can be recovered: see Miller v.

London County Council (1934) 151 L.T. 425.”

TFFEDZMWRICE T FEHREREFBELIHEREEE., BHRIC. EEIZHF(contra
proferentem) IR SALRITAULEDEN, FFEDN BEO—FIEFFEBFDELENIEEY
ERICERT2ICE0M DO T FEENTHHETICER LGN >-E2BRAICT ERETHEES
FRLEDET Ha0E, THIERFIEICEY, AR THONBARNHEACLDEDTHN., FFH
DRIDFELEXIFZFERICEKDTEHDODERNBDONDRETH S, BHEFIFTIE. REDEH
23 FIZFZDEIBRBEFRHELGH ofz, ENTH, 12EX 23 RIFFRBICKDBEIZEDIT
HIEREEHDIEDEELTEH, KRETT—FTIMITHEREZL AN DL F EEEREIL
—LISHLTCTERGRENHDLEAELNTHD, K TIERFEZEORDOEHTOEENHSH,
[ZRHOND, ZELT 7—FTI/MTELTHERZRHEERINFELG =D, KEH LIE
BECEFEEEOERLLTCTFERERELZET T OLHOOEELLLZANFRELEL, Lz
Mo, BERERKEROONGWF| AEFTEE], |

4, RAREY

BEEOEBABITICEIOTIEOERNRIELILISA. REIZEZTORENSCBEEWIL
(2725, =12, BIEICKYELCERIBELIATIILEMNTLER S TIRULDT, BEHEZMIZHL
TIE FEENRIEFIHLTC ERHRESN-BEEROTEREM B OBEHRBCIECTF
EREREEXISETIZENRTONDIONEE THd, CHIZKYREEL, BIECKYEL
HEELFIIATIREL RN, BEETEECOVTOREREELBIENTELIDTHS,
ZLC . COLIBFEEERELBEE EFETHIERFBELHFETRESIND,

ZThTIE, BEEBICELENDDFETHoTH, FEREFHEEDFERNBDOONDILE5M, L
FKABITELENDDIHE T, TNLO>TELLELEICODVWTIHOERLABOON TR, E
HSN TR HRMNSEROTETMEOBOBELHMICONT, FEESTHENEZAONHT
LI, ZL T, TOEIBERITIUEZFORBERUVLUEEBOEEIZHLESENTHELIIZE
hnd,

AT, BEEBICELELAHY N DOFNIZTDODWTOIHEENZEHOSNTOERLNOTHNIE, F
EEREREEDERERDLEVCENALYEEZNDERRVLYEERFOEEICALILSIZEHLNS,
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(RE% 07]
Edward Owen Engineering Ltd
%
Barclays Bank International Ltd

[1978] Q.B. 159
1977 % 07 A 21 H

1. EXIER

o[FH: #[H (United Kingdom)

o ER YA : L EREHAT (Court of Appeal)

o¥IRFEARA: 1977407 A21 A

o HRAA: EREA

o[ Edward Owen Engineering Ltd([EOE | XL EEY TS5/ v—])
oML Barclays Bank International Ltd([Barclays $817 |)

o T ELIMM!

O BERIEDENEE
@ BTRIEOSILFEH

o RAUk

HEVRIZHIT BETIRAL (performance guarantee) DAMME ., XINERHK. XINEHEEBRIZDONT
HIRU = DEHI B,

FHRI, GIARE - EXHEOBTRII- DV TOM—OXHhIEHRERE. BARRFEHRAH-1=C
LIZDOWTERATAERDIFA,

2. EEOHE

R EOE [FREDRERMBOEERTEE (W T/ Vv—)THY. 1976 F11 AR JETEE
(NET7 BEREWZS. Agricultural Development council of Libya, JE7 - 757 HFE O E = i
%) & Green Mountain Project [(ZBIL TUE 7 EMNEREINM AL 25T EZ N EFT o1z, 1976 F 11
A 15 B, BREY IS4 v —HEEDIRITTHS Barclays SRITIZE AR EREXL. Barclays $87H°
50,203 RURUEED 10%) DFEFTIREE (performance guarantee) F4TL TUE7E &84T Umma
ERATITAF 5L, Umma SB1TIEVET B EITx L TEATRUF (performance bond) i 5L1=, VET &
FiE, BREHIR S ERRRAZETHLEN SEOTUERREEE Y T4 v —DHEIZfEL
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=Y, SRITORERFHDEDTIIRA D), [RE EOE &, BITRILTEMGHDEL T, ZIIXE
1T4E# (repudiation) SN =& L1z, VE7 B X IZFERE=IH7= Umma $R471%. Barclays $847I2/B1T
RALICE DEERE T o=, JRE(E Barclays RTICH L T— A — K2 1L (ex-parte interim
injunction) B TE4T > C— EILRBHOLNH, TOHRRBICKYZE IEDIFERSNTZ,

3. ¥R n5IA

“A performance bond is a new creature so far as we are concerned. It has many similarities to a letter
of credit, with which of course we are very familiar. It has been long established that when a letter of
credit is issued and confirmed by a bank, the bank must pay it if the documents are in order and the
terms of the credit are satisfied. Any dispute between buyer and seller must be settled between
themselves. The bank must honour the credit. That was clearly stated in Hamzeh Malas & Sons v.
British Imex Industries Ltd. [1958] 2 Q.B. 127. Jenkins L.J., giving the judgment of this court, said,
at p. 129:[omitted]”

[BITREL (/XT+—< > R - 7RUR, performance bond) (&, 4B BRYFTLLEDTH D, 5
K (letter of credit) THAULHE L BLH>TLDH, ERREDFELUREZ L, ERRLRITIN,
RATICRYHER SN G BICE, BTIEEENE>TRY, EAREELSWSINTONITERITIX
CHIZKIDRFTIEESBENI LR, RETESTRIIIN TS, STEEFBOMEE. THhd
LEERBTHREINDIRETH D, RI7IE. ERKZEE T (honour) L7ZIT NIXESA N, COTEIF,
Hamzeh Malas & Sons v. British Imex Industries Ltd Z#( [1958] 2 Q.B. 127280\ T, H&FH
AT Jenkins AU TDLIITRRTNS, (5IHEH) |

“Such is the law as to a confirmed letter of credit. How does it stand with regard to a performance
bond or a performance guarantee? Seeing that it is a guarantee of performance - that is, a guarantee
that the supplier will perform his contracted obligations - one would expect that it would be enforced
in such a case as this: suppose the English supplier had been paid for the goods and had delivered
them, but that the Libyan customer then discovered that they were defective and not up to contract or
that they had been delayed. The Libyan customer could then claim damages for the breach. But
instead of coming to England to sue for the breach, his remedy would be to claim payment under the
guarantee - of the 10 per cent. or the 5 per cent. of the price - as liquidated damage, so to speak. He
claims payment from the Umma Bank. The Umma Bank pay him "on first request." They claim on
Barclays Bank International. Then Barclays pay "on first demand without proof or conditions." and

Barclays claim against the English suppliers, the payment being "conclusive evidence."
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FEL EAS, EARICEET 2B TH D, CNEBITARVRXIEBTRILEEDLSBRERIZII DD,
BAORIETHIZLIEANE Tabb, UMV DN LORKEBITTDIEDRILE
RTHY, LTDESIBIFRICTESNZEDEEZLN TN, EEY T/ V- RNKENX
HEZFTTYREBIEN JETEEMYRICRIEH D BRI STVENIE, XITEEL
TWZEIZR DN ET B, ZDIHE. ETEXEEZNERICE B ERELFERTED, L
L. ZEEF TP O TCETENERDRDRERET DD TELT, MDD 10%XIE 5%%FEBERE
BEEEL T, RIDRICEIGERIZKYREE R DD LA D, EEIE, Unma SBITISRL TR ILE
#EKL. Umma $R4T(Z[FE KA (on demand) JTX A5, L T, Barclays #8417 (International ) IZ553K
I 2L D, DM, Barclays SRITIXFE KL, SEARE - BEAHI TS LIZG D, LT
Barclays $RITIEHEEH T4V —ITxL T, XIERLIZIEERERGIRIEL TRER T HI LI
3%, |

“It is obvious that that course of action can be followed, not only when there are substantial breaches
of contract, but also when the breaches are insubstantial or trivial, in which case they bear the colour
of a penalty rather than liquidated damages: or even when the breaches are merely allegations by the
customer without any proof at all: or even when the breaches are non-existent. The performance
guarantee then bears the colour of a discount on the price of 10 per cent. or 5 per cent., or as the case
may be. The customer can always enforce payment by making a claim on the guarantee and it will
then be passed down the line to the English supplier. This possibility is so real that the English

supplier, if he is wise, will take it into account when quoting his price for the contract.”

[ZROEREHNERDH oG EFEELA BRIREM TR IEBEBLEEOTH>T, BEL
BEOFETIGGENTDBEETUTNSEEL. SHIZFE EAMALOREGELTERSD
YEFRLTWDIBAETH>TH, —BDITANBINDILEBAATHD, BITHRIEICE. LM
KD 10%XIE 5%DT A AATUNENSEEH D, B EFBICRIRICEIGEKREITITE T
EERHI T HIENTE, REIDREZORERICVD Y TV —IZRE- TS, CORJBREMIZ+ 2]
R THD=H, EEDOY T/ V¥—(&, BRATHNIE ZRMEERBEVET HLEZIIOILE
ERT D253, J

“Take the case one stage further. The English supplier is not in default at all. He has not shipped the
goods because he has not been paid. The Libyan customer has not provided the confirmed letter of
credit. It is still open to the Libyan customer to make some allegation of default against the English

supplier - as for instance not doing the preliminary work or not being ready and willing - and on that
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allegation to claim payment under the performance guarantee. On that request being made, payment
will be made by the banks down the line: and be made by them "on demand without proof or

conditions.

So, as one takes instance after instance, these performance guarantees are virtually promissory notes
payable on demand. So long as the Libyan customers make an honest demand, the banks are bound
to pay: and the banks will rarely, if ever, be in a position to know whether the demand is honest or

not. At any rate they will not be able to prove it to be dishonest. So they will have to pay.”

[EBICHEEE —HEDD, REY T4V DML RETICH>TLNVEWNET B, REY T4V —
A REEHFTLTOAEVDIE, XHIHEZTTORWNNSTHD, JETDE ETEBITHREFADEH
KERELTVGWL, ZhTEIETE XL, REY T4V —DEBRETEEERTHLIIARE
THD, HIAIL, ERFIEELTORNED, EFENEOTOENED, RIFFLELBNED, EH(C
(FBATRIEICEICERETHETHD, FOLEERMNGRINELRD, BITIFELICXIELAT
NIEEBEN, b5, [FERILGERRE - BEH) IITOXILTHD,

LEMNDT. 1 D1 DOBHERITLY, ChoETRAET. EEMICIFFERILWRFBEL o )
E7EENEZEED (honest) FFKRE T HRY., IRITEXRISEHZNHD, 2L T, RITIEFREDOE
BEREH>TWAILEIHTH D, ERDECA, RITITERTHHILDIRET HIENTER
WDT, TIHRFNERSHRODTHS, |

“All this leads to the conclusion that the performance guarantee stands on a similar footing to a letter
of credit. A bank which gives a performance guarantee must honour that guarantee according to its
terms. It is not concerned in the least with the relations between the supplier and the customer; nor
with the question whether the supplier has performed his contracted obligation or not; nor with the
question whether the supplier is in default or not. The bank must pay according to its guarantee, on
demand, if so stipulated, without proof or conditions. The only exception is when there is a clear

fraud of which the bank has notice.”

[EL EdoEhnbiEmE. BITRILIGEAREBELOERICEIGEDTHEHENITETHD, B
TR ZRTUEETE. REEROEHIH>THIELRTNIERSRN, DEELTTIAY
—RUBEFXOHEDBERICIFFRIBEEBVL, T TI7AV—DRETICHR>TLSINE IO LREE
BV, SBITIEERARIZEST, TOLIICEHINTONDOTHNILA KT, FEATE - E|EH
TXIDLETFIGESEN, E—DOFISNE, BARGFEIRAH o= LDV TIRITABRDIHFET
H%, |
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4, AR

g&

#R1715 FIR (bank guarantee) D55, BHREMIZL SN DEFTRAL (performance guarantee X (&
performance bond) DA B ZBRFEISRN-EEHIFITH D, COFHIFIE, WETHATND
EHOEBEELOTNED, BIRHAT 2V U HR—ILETEBTRIICEATEBICETOE
ENHDH_LICEETNETHD,
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[3RE% 08]
Marubeni Hong Kong
%
Government of Mongolia

[2005] EWCA Civ 395
2005 F 04 A 13 H

1. EXER

o[H: #[H (United Kingdom)

o AT L+ ERFHI AT (Court of Appeal)
o¥[RAEHH: 2005404 A13H

o HIRAR: L EREA]

o FERA: Marubeni Hong Kong(MMHK |)

o FER A Government of Mongolia(T E>TIJLEUF |)
o T ELmA: FERITRTOMRIDR IDOEWEE

o RAUk

SRIRITRITOMRIER 1B DEDN, XEBREFER TRITRITOFBRILVDLDEFRLGDEN
MEDLDERESNI=EH,

2. EEROBE

1996 4 03 A 29 H. 5%EF  LFRA MHK (&, HLZVALE TR0 Deferred Payment Sales
Contract (D EIHAFTEERMN, [KEHFTERWNI)EZE X -EVIILAAN Buyan Holding Company
Limited([Buyan ) DR THEFE LTz, 5t B MA&(L US$18,811,670, BB (L EMFHFER 60 HUNT
1998 4 10 A 19 BIZ, FZ#BIE 12 EFANTH4F | EEARAZISR T 22 EEL>TUV =, ML, #
FRARIEAETVILEME, EVTILBEFOLOICEYTILRRBTHVRETLLMRIER
(guarantee) |Z AR T HMENDHDHESN TV DT, EVIILBAFEBRENBLLELEERR
FLLbz, BRERIHEIN TV ELOEBETFEELAEXED, EVI LB EE (Ministry of
Finance, MMOF) h\ 5 %4734, MHK (23 £+ &4 7= (TMMOF Letter] ),

ZTO%. AFEEZNO BRI D B BE &M (fitness for purpose) FEARREERY, 1998 FIZIELD
OMDYRTDa—ILEBDESNT=, LR AE CHHDURT O a—ILiE, REFREZKIC
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BEELRLTEERTEDTH>T, FDFEE MMOF Letter tDHE_FRADEREIZEBEINEEE
L3,

ISz, BEMNMELDEIZIERS=DT, MHK M8 _ERAIST L TRIFRIZE OIS
RETo, BE—BHHIFTATE - JRE MHK OFEREZHLI==8., 58 L3k A MHK M L3R
L=,

MMOF Letter DX SIZLULTDESY,
“To: MARUBENI HONG KONG LTD

In consideration of you entering into the Deferred Payment Sales Contract No 258500
(hereinafter called the “agreement”) with Buyan Holding Company Ltd, a corporation duly
organized and existing under the laws of Mongolia, with its principal office at [-4000-68-4
Ulaanbaatar, Mongolia (hereinafter called the “Buyer”) for sales and purchase of a textile plant
the contact (sic) price of which is United States Dollars Eighteen Million Eight Hundred Eleven
Thousand Six Hundred Seventy (USD 18,811,670), the undersigned Ministry of Finance of
Mongolia unconditionally pledges to pay to you upon your simple demand all amounts payable
under the Agreement if not paid when the same becomes due (whether at stated maturity, by
acceleration or otherwise) and further pledges the full and timely performance and observance
by the Buyer of all the terms and conditions of the Agreement. Further Ministry of Finance
undertakes to hold indemnify and hold you harmless from and against any cost and damage
which may be incurred by or asserted against you in connection with any obligations of the
Buyer to pay any amount under the Agreement when the same becomes due and payable
(whether at stated maturity, by acceleration or otherwise) or to perform or observe any term or
condition of the Agreement or in connection with any invalidity or unenforceability of or

impossibility of performance of any such obligations of the Buyer.

This covenant shall come to force from the date of implementation of this agreement and
remain in full force and effect until all amounts due to you by the Buyer under the Agreement
have been paid in full and all the terms and conditions of the Agreement have been fully

performed and observed by the Buyer.”

3. HWrERo D3| A

3 BAE S BETREMEDSH B4 : Holme v Brunskill (1878) 3 Q.B.D. 495
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“28. In all these cases the documents were issued by banks, and were described as, or assumed to be,
performance bonds. Not surprisingly, the courts interpreted them against the background of the law
relating to such instruments. They provide no useful analogy for interpreting a document which
was not issued by a bank and which contains no overt indication of an intention to create a

performance bond or anything analogous to it.

28. LI EDOFEHTIE, XF (documents) (FIRITICEYFEITE N, BITRF (performance) & 50 &
INDID. TDOEIBLDELTHEINTUL, BAUAZELRWD, HHEFTEIZOEEXE
(instruments) [CBE 9 2R REICR T HMIRELOTE =, RITUNDEICLYRITEIN, BITHAUR
(performance bond) X (FZNICEHLUT 2EDEER T HILEDOPELABRITIDBEVNE
(documents)[ZDWNT, FHIFTIFRICIL DK xt b ZE LTI o7, |

“29. The most recent authority relied on by Mr Howard, decided since the date of the MMOF Letter,
is the Gold Coast case. It concerned the interpretation of a refund guarantee issued by a bank
pursuant to an obligation in a shipbuilding contract. Payment of specified amounts was to be made
on “your first written demand”, subject (under condition 1) to receipt of a certificate issued by
Lloyds Bank that the refund had become due. The Court of Appeal held the instrument “had all the

hallmarks of a first demand guarantee”:

It describes itself as a guarantee, but this is simply a label; it does not use the language of
guarantee. Rather, the obligation, which is expressed to be an ‘irrevocable and unconditional
undertaking’, is that the banks ‘will pay’ on a first written demand. The only express
condition of payment is contained in condition 1. This requires a certificate but makes no
reference to arbitration, or underlying liability under the shipbuilding contract. The

instrument contains its own dispute resolution provisions.” (para [21])

Mr Howard relies on the court’s disregard of the term “guarantee”. However, the other features of
the instrument were sufficient to displace the ordinary sense of that term. In particular, the
provision for a bank certificate as a trigger for payment was a clear indication that the obligation to

pay was independent of any need to establish default under the main contract.”

29 (EHFRARIEA)Howard KICENFEEDHIFIEL TIE MMOF Letter ELRDED T, Gold
Coast EHTHD, AFH T, EME N LOBEHIOVWTORITRITOVIZFUR-FYIoT1—
(refund guarantee) H\EREEE 7=, Lloyd RITNFETLIZ. VI7URNEETHLEDIIRAED
BEEHIC. ["ELWTRHRESBOIIANGEINDLDESN TV, LEREHIATIE, HEXEE
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32 (instruments) [IZ DWW T — &AL MREEIK (first demand guarantee) D2 TDR/HEHA TS
(had all hallmarks ofa ) J&¥IRLT=, |

TNEFYIUTA—EMENTNDEDD, ZNIEEZLEUVHDOREICIBEE, fRAEKIC
Auboh b3 E (language of guarantee) E FALNTULNS DT TIXRWDTH D, LLA, [BUER
BEM DIE LB DHIE (irrevocable and unconditional undertaking) J&ER RSN TNNDEFHEDA
RlE, BTHE@ICLBFERIZIECT(on a first written demand) [ #ALVET (will pay) &
STERDTHD, ME—DBARHEZINDEHEIE. &8 1 THD, CHIZKVFEBAENER SO
0N, HEAC. EMEBRN LOEFICTDOVTIEE RSN TULVEL, HEEEE (instrument) (&,
ZNBROMFBREFIREZHRA TN D, |

Howard Kl&, BHIFTHTF¥vZ> T +1— (guarantee) JEWNVSF W AIZF > TWVEWIEEERAIZL
TW%, Ll Z2DEEIE (instrument) DZDEDREIL, TDORAFOBENEREIMVEZD
DIZ+DTHD, I, RITFRTOAAENIIADEHLRDEVOIXEF BHEEXEFLOR
BIERRZHN ELOTREFTEERILETIDLENSHABRSINTNDENSIZEDOHLNGERNTH
%, |

“30. Turning to the MMOF Letter, the starting-point in my view is that it is not a banking instrument,
and it is not described, either on its face or in the supporting Legal Opinion letter, in terms
appropriate to a demand bond or something having similar legal effect. The Legal Opinion
describes it as a guarantee. The terminology is not of course conclusive. However, I agree with
Cresswell J that, if MHK had wanted the additional security of a demand bond, one would have
expected them to have insisted on appropriate language to describe it, in both the instrument itself,
and in the Legal Opinion. The absence of such language, in a transaction outside the banking
context, creates in my view a strong presumption against MHK’s interpretation. (Since the letter
did not follow the contractual form, I do not think that Mr Howard can find support in the words of

Article 7.1 of the DPS contract.)

31. The question then becomes whether there are sufficient indications in the wording of the
instrument to displace that presumption. Mr Howard relies on the words “unconditionally pledges”
and “simple demand”. However, they are qualified by the following words, which indicate that the
obligation only arises if “the amounts payable under the agreement (are) not paid when the same
becomes due”. As Cresswell J said, this is wording appropriate to a secondary obligation, that is
one conditional upon default by the buyer. It is true that in Esal similar wording was held

insufficient to displace the ordinary effect of what was admittedly a performance bond. However,
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here the starting-point is different, and there is no reason for reading the words in other than their

ordinary meaning.

[30. MMOF LZ—[ZDW\WTHNIE, HEHFTOHFERIE. CNEBRTOREFTLLEZRENSE
(banking instrument) TIFR{, CNEXZDERERBR R BICE>THEE KR RUF(demand bond) X
[FZNICHLEEDITHISLOEBEFEREDOTEENESNTNDEIAIZH D, FREBRREICL
NI, Fv 72T 1— (guarantee) THHENDZETH D, FARBAICL>THRERMNH D DT TIEAL, L
ML. Cresswell ¥;RERE R THSMN. L MHK M eERFARUR (demand bond) DWNTEBAHHE
EMERO T ET NI, HBEHEEXE (instrument) [ITEWTHEERREIHLTH, BUYRE
N ETRETHLICHO> TV T THIENRIETE D, BT TEBWZEANDLT, £
SLEXENZLDIE, MHK OBRERYZBNENIRNEEEZELT (LA—INEHERIZH
DTLVELDT, Howard ' DPS 2 7.1 FOXSITRWE RH T LI TERNEEZ D),

31. M. COWTERT LOBTDEREN, BHEABEXEDNE LIZHINEIHTHS,
Howard (&, [ 4#9% (unconditionally pledges) ] & T B#fiz5 5K (simple demand) JEWNSXE
[TARHLT D, L. SHEDIXEIFUTOXSIZE>TRESNTRY, TOIENSEHILIELK
[CEDIKKINEBL, BTN EIRLIZDICETEN NG S (the amount payable under the
agreement (are) not paid when the same becomes due) JDFHEICDHFAE T HENDITEANREIN
%, Cresswell HTRDOVIEHY, COXE X FFFERIZEF (secondary obligation), F7@hHb, BEEFR
BATEVSEHAEDIDET BITHIGLLEDTH S, |

4. RS
SRITUNDENSRIDR I ZEKR LB THEH, RIEKR I OXE ORRHIEELLY, iR
[ZfFFERY EF 75 (secondary obligation), 7B HOEEHMDEDERESIN=EH THD, TDMh.

Vossloh Akteiengesellschaft v Alpha Trains (UK) Ltd, [2010] EWHC 2443 S8,

MEEYSFEENSEAR RPEHKRT IR GTEER MOBRIT £REERTOSELE
HT). XEIZHODERABETHD.
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[> 2 HR—IL 01])
Lian Soon Construction Pte Ltd
\Y;
Guan Qian Realty Pte Ltd (NO 2)

[2000] 1 SLR 495;[1999] SGHC 259
1999410 A2 H

1. BHEXFR

o[FH: 2 HR—ILFHFIE (Republic of Singapore)

oA = F & ¥ AT (High Court)

o¥IREARA: 1994 10H2H

o HRAA: PR EA (JRE MR

o7& Lian Soon Construction Pte LtdLeighton ([LSC])

o Guan Qian Realty Pte Ltd(GQR |)

o T ELmA: R EDOFHICAST T —F T UM Architect) AN F 47 L 7= 12 ZE 5 BF (delay

certificate) D%h 11 (B E)

oAb

THERRNEBEFRADRBICLZ>TOFEEEDIRATEER VT —FTIMOER
2. EXROBE

REGERZEZILSC &, #EGEEEIGOR (LT MAMORN (U HR—ILT—FTIb
% (Singapore Institute of Architects (SIA)) DIZZEMNFICEDE, 7—F TINLYRITINS
FhRAE A (interim  certificates) D55, GQR ICKYBE TSNS/ DWNT, HHIFTIZ X%
L5 5 OIS R (summary judgement) &K 7=, RFICEWNTIE, FFEEZELT —FTI/MRET.
BEICHOELZ2THERBFEOHLELODOYEYNZEINA, ZOOYEYDFREIZ, 7—FTIMNE,
[9)F4HI)L - /XX - 0% F L (critical path programme) |78 26NN HEFEEIZKDH-, FFA
FHIEZEONINIZHEEEEZDEDEFRBLIZEOD, T—FTINIKDHEIEDEERTDHEERL.
FABFXTNIHLTREEZTOEN O, TOER, 7—F T UM DIIAIOEREZNA, ZDH
| F%(ERXEROFHED 3 BRI, 7—FTIMNE 2 BORIEELEA (delay certificate) #H1TL 1=,
GQR (&, ShoMEIEFEBAICRILL TR ZE EFRLZ, [RFEIX GQR DR D ERERIF, LSC D
FREDDO=, GQR MR,
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3. ¥R D51 A

“7 Completion date — extension of time — delay certificate — liquidated damages: these
are closely related subjects. The relevant provisions are found in cll 22 to 24 of the SIA general

conditions of contract...

8 So, the procedure is: if the contractor wishes to claim any extension of time on the ground
that the works are being delayed by any of the factors set out in cl 23(1), he is required to give
written notice of it to the architect within 28 days of the occurrence. The architect, on the other hand,
is required to let the contractor know within one month after the notice whether he is agreeable, in
principle, to the extension required. And, then, as soon as the delaying factor ceases to operate and
he is able to decide the length of extension, he must tell the contractor how much extension he has

decided to allow.”

7 ST H. THIER, B, PEEERESE. BEICEESTIEETHD, FETDHE
TE(X, SIA —f&REMHE 22 £~24 RIZHEIN TS, - -+

8 LEM>T, FHILUTOERYTHD, FEEN 23 F | BITHRETIERICEOGEENER
FHELCTWAILEBRICTHEREZXRDDIGE. 7T—F TN LTEORE B M 28 HELAIC
EETRALBFNEGSEN, —H, T—FTINEL 1 7 BLUAIZ, kOoh iz THIERERAE
LTRDINENIDVTEALARTNEESZWN, ZLT, BEDERAHEEL., IEROHIRER
ETEDRRICHESEFEICIE, EOHNIC, FRAFICHLT EOREOHBDERERDHINE
BHILARTAULEDARN, |

“17 Clause 23(2) of the general conditions contemplates notification to the architect
within 28 days of the occurrence of the event for which the contractor claims extension of time. It is
plain that the plaintiffs did not comply with this condition. However, I do not think that this
non-compliance is of any consequence. In the events that happened, as outlined above, the architect
had obviously waived this requirement. The question remains whether the architect, on his part, has

exercised his power to extend time properly and in accordance with the contract.

18 It is often thought that extension of the contract completion time is for the benefit of the
contractor. One often speaks of the architect “allowing” or “granting” an extension. But extension of
time, more importantly, is for the benefit of the employer. This is because where there is any
prevention by the employer of the contractor’s performance of the contract and the contract does not

provide for extension, or if it so provides but extension is improperly withheld, the contractual date
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for completion will cease to apply, and the employer’s entitlement to liquidated damages, if any, is
gone; his remedy for the contractor’s delayed performance, if any, is confined to general damages,

which in most cases would be more difficult to prove than are liquidated damages.

19 The general scheme of the SIA general conditions is that interim certificates for payment
are to be honoured; that they are to be given “temporary finality” in that summary judgment may be
obtained on them; and that no deductions may be made on account of matters like liquidated
damages except on the certification of the architect. A decision on extension of time is the
foundation for a delay certificate, on the basis of which liquidated damages are deductible from

moneys owed to the contractor.

20 The decision of an architect in the matter of extension of time may therefore give rise to a

right of deduction, and that may seriously affect the cashflow position of the contractor...”

M7 —BEHEBE 2L FEEL, 7T—FTI/NIHLT, THEROEHEEBE NS 28 H
LIRDBEIETINETEERELTND, RENCOEEERLTWEADEILIZARTH D,
Ll CORESFEAISHETIERN, TOREFARELERFRIZBNT, (LBRDEBY) 7
FTINEBALDIZZFDETFERDDIEEREL TV, LEN> TR, 7—F T UM, THIIE
ROEREZBUN DEMIH>TITELENENIZH D,

18 THIRERIZFBEZDOFRD=OIZHIELIELIEE LN, EREBDHDI525]1E02F
WAEMNLIELIEARENS, LML, SYEEAZLT. THOEREFEEDFEDEDHIZHDEND
RTHd, FEHEBOEZNETITAOFNEEL ZNNTHEREZDOTORWNGE, HBHLE,
THIERABEYICROONLENGEE. N EOTABDOERIFERY, B EEICROONDTF
ZETE%EE‘E@(%L%*L@)fimb\&)b?f’bﬁb\u_&&ﬁéo BAEOBTEECHTIHFL. —KH
RIBEEELLY, BE. TEEEEESHNEDONTNDFELYEILILIRELLD,

19 SIA —REHZEO—BHERF— LXK, PEGERIEIEEEINIRETHIENIEDTHD, £
N, BXHRIBOHSNDE ERRE M (temporary finality) INEZDNTINS, ZL T, 7—
F T UMDEEAE (certification) BVE W RY, FEBERE S L EICLDRAEEROONEL, TH
HEROREE BIEGIFAOERLLY, ZNIZE N FERERESL. FAZITHLTEIED
B5EBE AT HIRNELD,

—FTUMDITHEROREICLY, (FEFD) BEOEFNELKFLIN ThE FEED
FrylaTdA—NRSLAVIZE KRB ELE 5 Z DAREMAH D,
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“22 The architect has a duty, co-extensive with his power, to make such decisions. He must
perform his duty, or exercise his power with reasonable diligence and in accordance with the
contract. His decision must also be clear and unequivocal, so that the parties know where they stand

in terms of their rights and obligations under the contract...”

22 7—F7IME, Chin(THIER) DREETOEREE T 2L HHERS, 7T—FT0H
FEENEREZE ST M2 ZNITRSTHDSEHBEETL. EREETLRTNIEEDREN,
ZLT. ZOREE, BAHEZEOTHY, MBAFEEL ZNICEILENETNDENEHLEDELS
BEDTHHINMNEE TETDEDTRETNIEESAN, |

“26 In this case, the processing of the application ended with the impasse about the submission
of a critical path programme. Although the architect had intimated that in the absence of such a
programme, he would assume that the events relied on did not fall within the critical path and he
would “evaluate accordingly”, he left the matter in limbo. For a whole year, he did not indicate one
way or the other his position in regard to the plaintiffs’ application. He simply kept quiet. So, he
either failed to perform his duty or exercise his power to decide the extension of time, or, equally

unsatisfactorily, he left the position in regard to this matter quite ambiguous and uncertain.

27 Why did the architect take a whole year before he came up with his decision? Taking such a
long time over it and making a decision in the midst of the plaintiffs’ summary judgment
applications clearly call for some explanation. The architect’s main explanation is that without a

critical path programme, it was difficult for him to assess the plaintiffs’ application for extension...”

126 [T 45 RR-TOTZ L5200 DRHICE T HFHEFEYCL>TREDFHIHRTL
2o 7T—F TUMNE SOESIBRTOT I LORELBRITFTNIL, V)T 4HIL - RRIZEZHTEHFERHICHK
L9 HEAEET IS TRGEMoIEFERT D, 1| FFHITHY, REDRBICODNTT—FT
INFRDOHIBTERIE D oz, T—F TINMIBEITERL TV E=DTH D, 2FY, 7—FTIMET
HERICANDEFIRBOBITERY. RERIC. KEITOVWTOREEZERN DAL EEICL
TW=DThs,

27 BT —F TONLREEFTIZ Y ->T I ELh D o=0h, TOLIGEHMENT, £=. R
HEOBAHROBILNEENTODEITREZITICDONTIE, MO DFRANBEELD, T—
FTIMDEBELGFHBIE. VT 4HIL - R -TOTFLELTIE, REDERDBIERETT L
HERETH>=EWNSEDTH S, |
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“29 ...Even in the current, revised, version of the clause, all that is required is the submission
of a “sufficient explanation” of the reasons why delay to completion will result. The assessment of
extension is within the competence and expertise of the architect. He has to do his best with the
submission of the material required by the clause to be submitted, and should not shift the
responsibility to the contractor. It has not been suggested that the plaintiffs’ submissions in the
instant case fell short of the requirement of cl 23(2). What the architect seems to say is that the
contractor should undertake an analysis of the inter-relationship between all these events and the
consequent impact on the over-all completion date. That, with respect, seems to me to be within the

architect’s own responsibility and competence, rather than the contractor’s.”

29 |MADEBESN=(SIA —BRFHZED)FEOTENTE, TEHOEENELHIENEBLE
LTI&E. T+ 725 B (sufficient explanation) |AVRINAUEELLY, ED DT, 7—F TIMDIE
REFFMEICEDETTHONHEDTHY, BHNFEANERTIIRHENALEAICEINT, 7—F
TOMITEDRYDKRITETAELL BFRABICZTOEFEERTRETIRL, KEREDIRH
L=bDAY 23 5 2 TRITHTIRWNEWSERIEADNEN, T—FTIMUNDALT DIEE, £TD
FERETIETHMLURADOZEBLEOBFREFRENDTLATNIEGESRNET HEDDLIIH
A%, LWL, ZNEFAEBETIELL 7T—FTINDERERVERDOEREBCHDEDEFIZITEBZ
%, |

“36 To sum up, the architect failed to act upon the plaintiffs’ application for time extension; he
failed to make a decision or to make it in time; and he seems to have taken one position at the time
of receipt of the application (that he would not or could not grant any extension) and another a year

later (that the plaintiffs were entitled to a 52-day extension).”

37 For these reasons, I am of the view that the architect has not exercised properly his power in
respect of the matter of extension of time and delay certificate. The purported decision on the
extension and the delay certificate is a nullity for the purpose of these summary proceedings. If the
plaintiffs have been guilty of delay in the performance of the contract, it is a matter for arbitration, as
provided for in the contract. It cannot be set up in answer to the plaintiffs’ claim on the interim
certificates in these summary proceedings. In accordance with cl 31(11) of the general conditions,

the interim certificates enjoy temporary finality, and must be given effect by summary judgment.”
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36 ULEHEEHNTBHE, 7T—FTINIREDTEAER OB FICBE YIS UL AN o=, REELT
HT. HINIBEIZITHEMN O, BEDOZERBICE, EREDOHLBNENSIIIGELESTNIC
EHH5T 1 FE. 52 BEOERERDDIENSIERDIUGHEES-,

37 L EDEHAM, 7T—FTIONITHIER REZEARICEAL CEUIGERTHEEZLGELN
HEDEFAEEZ D, RGO RFHEICHNT, 7—FTIMT oI THIE R R UEIEZEBAD
REFFENTHD, ZNBITEEICOVWTREFICEDIHIGEE. TNEENNRET D&Y
HEICEOTRRENDIRNELDTH D, KA FIRFHRIHIT 2P RBEERICRIREDRILD
BERIZZNEEHDIELITERD, —REMHE 31 £ 11 BICEDE, PREIFAIIEENKBLE
Ezoh BERHRIZKYSI WERTHLLLD, |

4. SRARE

FAEFIITHERORBICY>T, ZH EI+274 5B (sufficient explanation) ] 4T ZE k<,
F—FTINITNIZE DV TELOHEELFMMICKY, HME T I HEREHICEENHDES,
MBS ERBERAEITEIR T HLFTERNEE NS,

5. BREX
SIA —f&EHBE 22 £~24 5
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(2 oHR—=IL 02]
Leighton Contractors (Singapore) Pte Ltd
%
J-Power Systems Corp and Another

[2009] SGHC 7
2009 201 B 12 B

1. BHEXFHR

o[FH: 2 HR—ILFHFIE (Republic of Singapore)

o HH R =% H AT (High Court)

oYIIREFHH: 2009401 A12H

oHRAA: FREAH

o[R! Leighton Contractors (Singapore) Pte Ltd(TLCS )

o E 01: J-Power Systems Corp([JPS])

o & 02: The Hongkong and Shanghai Banking Corporation Limited (THSBC J)
o TELIMM!

O EF7RUR(performance bond) - JBfT{RAE (performance guarantee) DIT{EIZx 3 2 F&
LDl IERILRIFT A (unconscionability)
@ FEBRDBIfTADH A%

o RAUk

D UAR—=IVRIZET BIE TR (performance guarantee) DEAMEE, XIAEF. ZHIEHRER
[ZDWT, HEFREERDZZINWEEERTH S IERIDRI1T4A (unconscionability) | DERAI 7R
BRI (EE),

2. EEOHE

JRELCS I, #2 JPS RUHSBC [T L TEITARURD XN - ZEDE 1L HE RO TERIKL=, IPS
EBRCBE) /M TIAVEBREHEBT. FO—ERDNT LCS EFFE L EENEMmELE, £
DTRFBLIBEZNIZENIL, LCS [FEHNEED 5%($956.395.00) D HSBC FITDEFTARUR
(performance bond)ZZEL ANDRBENHT=, BITHRURE, BEH-TFEKILITH=DT,
HSBC [ZI&T #4738 % (Principal) DARE K EDFEHIC DOV TOERNHDEDEEICLDHFHE KR
BURTARANMREAHYRE 1K SEDESNTUNZ, 2008 ££ 08 B 25 H. JPS (& HSBC I=x}
LCEfTARVROXZ I EF KL=,
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3. ¥R D51 A

“2 The law in relation to performance bonds in Singapore is not in dispute. For an unconditional
performance bond, the issuing bank is generally not concerned with the underlying contract on
which the bond is based and has no duty to ascertain whether there had in fact been a breach of the
underlying contract. Actual proof of default is also not required when calling upon the bond. A
summary can be read in Poh Chu Chai, Law of Pledges, Guarantees and Letters of Credit ,
(LexisNexis, 5 Med, 2003) at pp 855-863 and 876—881. The aforementioned is however subject to
the fraud and unconscionability exceptions: see GHL Pte Ltd v Unitrack Building Construction Pte
Ltd [1999] 4 SLR 604 (“GHL ™). As the present case revolves around the latter exception, it would
be useful to first briefly examine the law in that respect. In GHL , the Court of Appeal, in approving

the unconscionability as a sufficient ground to restrain a call on a performance bond, said (at [24]):

... We are concerned with abusive calls on the bonds. It should not be forgotten that a
performance bond can operate as an oppressive instrument, and in the event that a beneficiary
calls on the bond in circumstances, where there is prima facie evidence of fraud or
unconscionability, the court should step in to intervene at the interlocutory stage until the whole
of the circumstances of the case has been investigated. It should also not be forgotten that a
performance bond is basically a security for the performance of the main contract, and as such
we see no reason, in principle, why it should be so sacrosanct and inviolate as not to be subject
to the court’s intervention except on the ground of fraud. We agree that a beneficiary under a
performance bond should be protected as to the integrity of the security he has in case of
non-performance by the party on whose account the performance bond was issued, but a
temporary restraining order does not prejudice or adversely affect the security; it merely
postpones the realisation of the security until the party concerned is given an opportunity to

prove his case.”

2. SUAR—IVEDETRIUNZE T 2ERIE, BFEoTND, BEMBETRINZDONTIE, F
TERTIF—RAICFREZKIZEN T 56 ERORERZNOREITOBEREHERT 2%
BEADLBW, RAAZTETIESL. TETORENANERT REFZN, [FIAEFFERIL
AL, LEERANCHEEER (fraud) % UNFE BIDRIAT % (unconscionability) DFIS4 A3 %, GHL Pte Ltd
v Unitrack Building Construction Pte Ltd [1999] 4 SLR 604 E#-%2 S B N0\, KRB EDH
NEBRSNDIDT, COBRMDEFTIIEDORNEER THDNERTHS, GHL EH4TIX, LR
FHHFTIE. SERDHTADPBITARURDITHEEZLILDD T HRIBHEARDILEBDHDIFELT,
[V ENO¥SolfebiiteV N
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o BEHIATIE. ARURAERANICTEINDSILEREL TS, BITARVREIHEN G F
ELTHERVDNIDTLERNTEIGDR Y, FFR XL ER DT HDO—ISDIEAMNSD SR
SRR EBNMTELTELGAICIE, HHFTIEZDOHRIRZA (interlocutory) EXE TEH D2
OBALMIEDIETNALTFREBL B IRNETH D, BITRVREERWICIEIEAZND
BATOEROBEMDEDTHIEERNTIIALT, £5THIHLIZRAIMICEZIETT
BEHFSE (sacrosanct) HDEEN, FFEREVVSERANB DG EERVTEHRTON AD
ZERVYFEV, —HEBANSNA (inviolate) BHDET DERHIF AL, BITRUNDOZHE
(. BITARVRRTIKBEE DRNEINH-HEITIEIERDOT LM (integrity) EDBRFRMSL
THRESNGTNEELROD, BEENIILELLmDE, HREELEVEREEZRIFTTE
DTRFAV, FNEHECEROEFEFALZEREFTENRIRELMTIHREEAOND
FTHREFILIZT BT TH S, |

“3 As to what constitutes unconscionable conduct, Chao Hick Tin JA in Dauphin Offshore
Engineering & Trading Pte Ltd v The Private Office of HRH Sheikh Sultan bin Khalifa bin Zayed Al
Nahyan [2000] 1 SLR 657 (“ Dauphin ) said:

42 We do not think it is possible to define “unconscionability” other than to give some very
broad indications such as lack of bona fides. What kind of situation would constitute
unconscionability would have to depend on the facts of each case. This is a question which the
court has to consider on each occasion where its jurisdiction is invoked. There is no

pre-determined categorisation

46 Other instances where unconscionability was held to apply are: (i) in Kvaerner Singapore
Pte Ltd v UDL Shipbuilding (Singapore) Pte Ltd (supra), the beneficiary made a call based on a
breach induced by their own default and was not permitted to do so; (ii) in Royal Design
Studios v Chang Development Pte Ltd (supra), an injunction was granted where the
beneficiary’s call on the bond was based on delays in construction that were caused by the
beneficiary’s own default in failing to make timely payments on the interim certificates issued
by the architect and a considerable sum due to the account party under the joint venture
agreement was retained by the beneficiary; (iii) in Min Thai Holdings Pte Ltd v Sunlabel Pte
Ltd (supra), the defendant-buyer was restrained from calling on the performance guarantee
when the non-delivery of rice was due to floods caused by typhoon and there was a
“force-majeure” clause in the contract, as the court felt that it was unconscionable, in the

circumstances, for the defendant-buyer to receive payment under the performance guarantee.
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“4 The following passage from Raymond Construction Pte Ltd v Low Yang Tong (Suit 1715/95, 11

July 1996, unreported) was also cited with approval in Dauphin :

The concept of ‘unconscionability’ to me involves unfairness, as distinct from dishonesty or
fraud, or conduct of a kind so reprehensible or lacking in good faith that a court of conscience
would either restrain the party or refuse to assist the party. Mere breaches of contract by the

party in question would not by themselves be unconscionable.”

M3 AINERDBIITHIZYU=DMTHSA. Dauphin Offshore Engineering & Trading Pte Ltd v
The Private Office of HRH Sheikh Sultan bin Khalifa bin Zayed Al Nahyan [2000] 1 SLR 657 4T
Hick Tin ¥IFELLTDLIITBRAT=,

[42 ZEAIFTE. TIERODMIFTA N DT, F & (bona fides) & REZEEWNOBHTEAR
ELIETRBREESZ DU LICERT HLIRATREEE 2D, EOLSBHEICERIDHIITAER
HENINE, BREUHOERBRICEAIND, HHATEL. FHFTOHMNROOINDIEHR
CEITHRELRITNIERSRVNEETH D, EEDHERIHFELEVDTHD,

46 FEBDWITANRESINDMDHZEELTIE, (i)Kvaerner Singapore Pte Ltd v UDL
Shipbuilding (Singapore) Pte Ltd Z4 (A1) TlE, & (L. BCORBETNOHF RSN
EHNERICEDETHELLA, HHATZFEBHLN A>T, (ii)Royal Design Studios v Chang
Development Pte Ltd =4 (RTR) TlE, B, T—FTINMIKYRITEIN=H B XA
SFRAICR T 2B EIERY, FPaA UM RO Fr—ZHDO Y EENZREICIO>TE
ASNTWCEN L ZEOTINERSI=lEIckY, BRI EMEELIEEERET DR
RITEEICRIL T, Z1EHAFEHS =, (ii)Min Thai Holdings Pte Ltd v Sunlabel Pte Ltd(gi]
) TlE, BRIZKDHKNRETHERDEMNTEEMN >, ZRIZIF[ARAIR AIEKIELD
B AT HHFEI D DR RDELTHEDE INBTRILICIYZINEZITHDILIE
BOBTHBERO T, HE=DE X DEFTIREE (performance guarantee) DITHEMNZEL IESD
shfzl, |

4 Dauphin &4 Tl&, Raymond Construction Pte Ltd v Low Yang Tong (Suit 1715/95, 11 July 1996,
HIBIZE TILFEE)EHD LT HIRESI AL TS,

[TIERDMITH IO RIE. RIES (dishonesty) XIFFFER (fraud) IR Bl dEDELT
DA E (unfairness) . XIFFEEITET 20 HE LIZEZR AN KT % (lacking in good faith)
BEOMTHEZELIOTH>T. RUEFITOIHHMELTEIAEEF LI LETINEEEA
DEMEESTHELRDEDTHD, EHLEEOELLIENERE. FERODIITAHLT
WRA, 1)
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“8 After hearing counsel and having perused through the documentary evidence, I am of the view
that there was no strong prima facie evidence of unconscionability on the part of JPS. First, the fact
that LCS had obtained three adjudication awards in its favour did not amount to evidence of
unfairness. There was no finding of unconscionable conduct on the part of JPS by the adjudicators
and it would imprudent for the court to hold that a party had acted unfairly simply because it had
three adjudication awards made against it. In any event, I note that LCS had claimed for $2,528,007
in SOP/AAO05 of 2008 and was awarded only $1,454,725. In SOP/AA11 of 2008, LCS claimed for
$1,090,288 and was awarded only $73,376. It was only in SOP/AA 02 of 2008 that LCS had fully
succeeded. This bears out my point that the said adjudication determinations should not be held

against JPS.”

3. READFRRVEIMEZTEL AR, JEFIATE, IPS ISFEBIZIEROED—IEDEEEA
BYET RFFFIUFENEDEEZ D, F 112, LCSH 3 DD H 2IZF FI72E € (adjudication award)
EBTCVDBEREIRATIERTAREEESEN, HEAL, JPS OIFROLITAHNRELTL
ShIFTERNL, HHFFELTE, UEENEDITFFRRTEE 3 DRFTTNINDENO>THHK
LEEZOTANTRETHIEMTIOEERTIEAWN, WFhiZH & LCS (& SOP/AA0S D
2008 £ 43181 $2,528,007 EIL—LL T, $1,454,725 DHFBHHNTILVS, SOP/AALL D 2008 £E
SIZBALTIE. $1,090,288 L —LL. $73,376 DHBHHN TS, LCS NN EE ST
DIE. SOP/AA02 D 2008 FBAL TDHTHD, CNHDEENABNDR DL, IPS ITHRFLED
FHBHNETIRN, |

4, SRAFRER

DUAR—IIE BEEBICET DD, EITREE (performance guarantee) - JE TR R
(performance bond)(ZDWT, HEXEA(RUTZNIZERT HtOEEEAE) LERARNICER
5IGER>TWND, ZEA([FEEE 07]Edward Owen Engineering Ltd v Barclays Bank
International Ltd [1978]QB 159)(&, XAEHMB HIC DUV TEFEER (fraud) LARHTLNVZNAY, TV
HR—IVEIZFFERIZ N Z TIE R IORYFT % (unconscionability) £FR&HTULND, £o&%, FERIDRIFT
BIZOWTHRODE RS, EHHIEER D,
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(2 >HR—IL 03]
Soh Beng Tee & Co Pte Ltd
%
Fairmount Development Pte Ltd

[2007] SGCA 28
2007 £ 05 B 09 B

1. BHEXFR

o[FH: 2 HR—ILFHFIE (Republic of Singapore)
o ER AR : L EREHAT (Court of Appeal)
oYIIREHAH: 2007405 809 H

o HRAA: FRBR

o FERA: Soh Beng Tee & Co Pte Ltd([SBT])

o LER A Fairmount Development Pte Ltd([FD )

o TELIMM!

O (HEFHICHITSH) N IELREIE (fair hearing)
Q@ HEADHEEITTT IR

o RAUk

SUAR—IVERMBEE 48 SOMEFIRTECHEHD 1 D7 natural justice” & R DR, BHADH

E(BE),
2. EEROBE

F5XE FD(W LR EEASE SBT(LFFA)IE, 1997 £ 07 B 01 B, SIA ‘= ETILELTT
VREZ T LEEBRENERIELZ, D36, BEVITYIESTRT—23V1E 1999 £ 02 A 01 BA
SEREAREEN TN =, SBT [FAELTHERBFET LA 7T—FTI/MBOLEREAR
1999 4 02 A 06 HETICHTERE S, #EE. TEVI7vFITDNTIE 1999 4 05 BIZ. REEBDIC
DUNTIE 1999 4 07 BICEERFRADFRITEZIT=, TN, SBT (EITEORMEMTHRE 1999 F
12 B 21 BIZ$ 2 5HELA, SHITHLTF—FTUME, SBT A¥ due diligence and expedition |
% RO SIA #9FX 32(2) & R U E B THE#E (repudiatory breach)12d57=25&L. 1999 5 10 A 21
B ff1+ CH2#9:8 %0 (Termination Certificate) X ff L7z, SBIZ, BITRIIDETEKIZIMNA T

* Singapore Institute of Architects’ Articles and Conditions of Building Contract
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3,212,113.16 SV AR—IRILOBEREEEF KL=, SBT [(FThEIEHEL. ¥, FD OEITIEH
(wrongful repudiation) [ E B EREEEF KL T BEMFEREL=.

2006 & 03 B 05 BT R B TIEL, SBT @zaﬁbféfw&bbn FD 2L TCEEITESD
2,043,432,27 U HAR—ILRILDZINEBITREDRENGRLLMNT=,

ZZTFD A (D) AAEEDHBMER R (S0 HR—ILhEIE 48 &£(1) () (iv) IE). (2)FD A%k
EMICEI T HEEFIHICDOVNTERBRE S A G >/=CED natural justice R (P HR—IL
fhEE 48 52(1) (a) i) IH) D 2 DEIHIC, EHIMBURRRE S v AR—ILEFEHI AR
feLr=, BEAEMIZIE, HEAL, 2EVO—BORFEEZNICLKEOoND, HIFERMUNZEIEREST
Sf-CEEEHBICI THACHIPR L (time at large) IERELIZTEIZDNT, RERAH1=L5TH S,
= EHHIFTIE natural justice B R ERO THEHIMEIRUEL=, LHL, SBTHE LFF(ESE)L.
B LRMNRBESIN,

3. MRS D5 A

“(d) The delicate balance between ensuring the integrity of the arbitral process and ensuring that the
rules of natural justice are complied with in the arbitral process is preserved by strictly adhering to
only the narrow scope and basis for challenging an arbitral award that has been expressly
acknowledged under the Act and the IAA. In so far as the right to be heard is concerned, the failure
of an arbitrator to refer every point for decision to the parties for submissions is not invariably a
valid ground for challenge. Only in instances such as where the impugned decision reveals a
dramatic departure from the submissions, or involves an arbitrator receiving extraneous evidence, or
adopts a view wholly at odds with the established evidence adduced by the parties, or arrives at a
conclusion unequivocally rejected by the parties as being trivial or irrelevant, might it be appropriate
for a court to intervene. In short, there must be a real basis for alleging that the arbitrator has
conducted the arbitral process either irrationally or capriciously. [omitted]. It is only in these very

limited circumstances that the arbitrator’s decision might be considered unfair.”

(DA EFHEOERMEEEFHICHIT S natural justice DIRELDB DN R/NT RUE, v
HR=IEE R Y HR— IV EBR A ERICKYBRRIZEROS N EH M ECE E B D8
FHAMNBO CTRONDEETDICBEFLTIKIEIZE>TIEFFOND, EREFNTESIMHEF|ZD
WTERIE REANEIRTTHDIC, BEEZEFROLETORICETIEERLTOVENENDITEIE,
WHVE S5 E TOECHERICIERLE, MBER - hEEIR A, BEE TRNOBIHICTEHL
TWAIENHIBALIZH A, HEANEBRQIERICKVHRIL TS5 E., SEASN A HE£<
BOESEXEUEEESNEERE LLEBRELTHRUMERICE>TVDIHAICDHA,
BHFIHDNATEIIENEHZEIND, FEHDE, HMEANCLDMBEHFHEETH. EEENTS
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FNTHBENSI=HIZE, LoYLERIUNANELRDTH S, (FEE) hEADHIPARNIELES
N30, BHTRENRIGEDH THD, |

“Whether the decision to set time at large was a breach of the rules of natural justice

66 With these principles in mind, and for the reasons that follow, we are of the view that
Fairmount’s complaints about the impropriety of the Arbitrator determining that time had been set at

large are entirely without merit.

67 First of all, the factual basis or the “building blocks” of the decision reached by the Arbitrator (ie,
that there were acts of prevention by Fairmount) were in play and fully alive throughout the
proceedings — from the pleadings to the final submissions. This is not disputed. The Arbitrator, in
other words, had not conjured up facts or reached a view inconsistent with the facts presented. The
only thing that the Arbitrator did that was “new” — if at all — was to infer from the underlying facts
that time had been set at large. This, as evident from the cases, is well within the ambit of his
fact-finding powers. Indeed, it is apposite to refer to Weldon ([59] supra), where Judge Humphrey
Lloyd QC held, in the context of the UK Arbitration Act 1996, at [33]:[reference omitted]

Obviously the tribunal should inform the parties and invite submissions and further evidence before
making an award if the finding is novel and was not part of the cases presented to the arbitral
tribunal. On the other hand in many arbitrations, especially those in the construction industry, there
are many findings other than those which the parties have invited the tribunal to make. Matters of
quantification and valuation frequently lead to the tribunal taking a course which is not that put
forward by either party, but which lies somewhere between. ‘Doing the best one can on the material
provided’ almost inevitably produces such a result. Provided that the finding is not based on a
proposition which the parties have not had an opportunity of dealing with the arbitral tribunal will
not be in breach of its duties under s 33 of the 1996 Act nor will its award be liable to challenge
under s 68(2)(a) or (d) of that Act if it makes such a finding without giving the parties a chance of
dealing with it. In many such cases the tribunal will have been appointed for its expertise so that in
addition there would be no obligation to consult the parties. Any other course could defeat the
objective of avoiding ‘unnecessary delay and expense’ as provided by s 1(a) of the 1996 Act.
[emphasis added]”

[ THADHIFR %L (time at large) E¥IBFE L= &M, natural justice [T R 0 EH
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66 LERDRAIZEEREL. X FEOEBIZEH FD O, HHEAATHIZ DO THIFRAL (at large)
EHIBTLI=CED T B THHET HIRAIE. BEHIAEEANRNEEZ D,

67 B, BBLLBIZEENFHBEAOTLEZREDNIERI(TARDLEFD OBHETH
(prevention) BH>1=CL) (&, Freik, I abbRIINOERERREEFTEELTHFAELTY
fzo ZOTEFFENGN, ME TR FEAE FRZEMELEZOTHRITNIL, TRSENEFR
EF BT BfEmITELEZDITTERL, RIZH, HBANTOLME—DOMFLOICELWNRIE, EfEE
BAHABRICEDOTHRL, THOHIRERLEHIMLIZCETH D, KEMSBALHNGRELIIZ, D
CEFEERREHEBRBOEHICHDIZEEN TS, B2, Weldon B4 ([S9]EX %S HR) T
Humphrey Lloyd QC #|ZFE A%, EE 1996 FHhHEICREIL TR =CEEBI AT 20OAE L) TH A,
EDEIERES A

hEEE, BLYEENMPBEI L CERLERBRICEEFNAVEREHFHICRETHDT
HAUL, PEFIMT LTI, DFHICERNL, ERAWORHEER T RNETH>LDIEBELNT
Hd, . SLOME, FHICRFERDINTIE, YEENHHEENEERENHIZERLE
LD LUNDERBENREIN D, B (quantification) 0 E FAE E (valuation) DRFETIE, LIELIE
HEZTAEENMERLEOEELGDZHENTRASNLIY BEEORROFEDOLDEL D,
MRRSNEM B EDEREBLRTIEDETNE, FEAEBRMICZDLSIGIEREL D, 4
EENRY LS IO SANHRERIERLLBVTEERREETO5OTHNL, HEEE
1996 FEhEE 33 FITEINEHITER T IEDTIERL, Tz, YEENRY LTI EE527
WCEERETDOTRORY, BiE 68 5£(2) (a) XK (D)BIZE SEHFHIMARYEINDIE
BB, EOLIZLDEHICHENT, MEEFTZOEMECEBL GEES M. MATHEAEICHE
HTDEBIEAE, 1996 FHEE 1 F(QBEITHESN[RBELELELEAIZEET L0
BROE=OIZIE, BDLNEDEDLEEZEDIDTH D, |

“68 Secondly, given that time is usually set at large when an architect unreasonably fails to extend
time under the contract (see Vincent Powell-Smith & David Chappell, A Building Contract
Dictionary (Legal Studies & Services (Publishing) Ltd, 2nd Ed, 1990) at p 435), it appears to us that
the issues of whether time had been set at large by Fairmount’s acts of prevention and whether time
should have been extended under the SIA Conditions because of the acts of prevention by Fairmount
are in reality two sides of the same coin. To borrow the terminology adopted by the court in Rotoaira
([55] supra), they ‘“shade” into each other. The same factual matrix (whether Fairmount caused
SBT’s delay) is relevant to the determination of both issues. Whether the arbitrator should (and
could) have decided that time was set at large without fixing the time that SBT was reasonably

entitled to is not relevant to whether there has been a breach of the rules of natural justice. If
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anything, it is pertinent only to whether the Arbitrator had arguably technically committed an error

of law — a question well outside the ambit and jurisdiction of this appeal.

r68 2 2 (2, THIE, 7—F TIM T ERBICEEZMICE KT HERE LG L& BF
FHFIRDENEDESNDEICEHDE([BIAEFMBIRERE]) . FD OETR/OFERTEALH
RaWEDESNT=MEIH, XU FD DIFEITAIZE>TSIA FHICEIDETHMNERSN=DON
ESME, ER 1 OV DREDHBETH S, Rotoaira FE([SS|ERESR) DS ELEBYDEL,
ZNLIFHEEIC[ERYE>T(shade) L 5, FICERHGEEER(FDHSBT DELELZALIEME
SH)HY, A DEIEDHIRTIZEREL TS, HEAMN SBT ICEEMLBEDELTROONEINET
HEEELGWT, THIEFIRBZVWEDERE T NELE>M CRERTEETHo=H ) I, natural
justice R HHIMNEINEIEBBERTH D, EBEOMNEWVZIR, FEADBELNZT V= AIILIGEE
FADERY (error of law) EIBLI=MESIMTHY, CHULEBUERADHIKHERNDORIBETH S, |

“69 Thirdly, the concept of time being set at large is not at all alien to construction disputes. It is
firmly established that, as mentioned above, time may be set at large due to acts of prevention where
there is no contractual provision governing the situation or where the architect fails to properly grant
an extension of time under the contract. See also, I N Duncan Wallace QC, Hudson’s Building and
Engineering Contracts (Sweet and Maxwell, 11th Ed, 1995) vol 2 at para 10.040; Keith Pickavance,
Delay and Disruption in Construction Contracts (Lloyd’s of London Publishing Ltd, 3rd Ed, 2005) at
ch 6. As such, the Arbitrator cannot be accused of using specialist knowledge that the parties could
not have contemplated, which would have been contrary to the rules of natural justice: see Zermalt
Holdings SA v Nu-Life Upholstery Repairs Ltd [1985] 2 EGLR 14 at 15, wherein Bingham J (as he
then was) held that: [omitted]”

[69 25312, TEADHIBR %L (time being set at large) ELNDMERE, BN FICEOTIILRIIR
BEDTIERL, EERDOLIIZ, IETANGINEA, BZKRRICEAINSIEZN LOLKEDOF
ELLGWNGE. XIET—FTIOMENIEIKEY G THERZ LGN >=I5E1CE, THIEHIR
DBEVNEDESNDHIEE, TRITHEILZL TN D, (FRE) UL ELY, MBEAFHFEELNZRLAGN
BEFMANEEALN=C 8%, natural justice ERELTEDHONDEDTIER, [5] B ERTERE]

“70 Finally, we agree with SBT’s submission that if one indication of whether the Arbitrator had
come to his own conclusion in breach of the rules of natural justice is that the decision was wholly

unexpected or unforeseeable, it was rather inconsistent for the trial judge to have determined that the
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Arbitrator’s decision was not outside the scope of submission but yet in breach of the rules of natural

justice. Paradoxically, the trial judge held at [22] of the GD: [reference omitted]

[A] finding that time was at large would not necessarily be unanticipated or extraordinary or
completely outside the contemplation of the parties when questions of delay had to be considered.

[emphasis added]

It should have inevitably followed from this ruling that Fairmount should have been precluded from

asserting that it was surprised by the Arbitrator’s finding.”

170 E&RIZ, BEHIFTIEPEFHADKEREEIZH=>T natural justice FIBITERLIZIEN 1 D
THEALAMIZENIE, BEREILHIF A ATEE (unexpected) - F B A~ A] 8E (unforeseeable) THY., {f
BADRE (EAFTEEDEF AL HD natural justice FFERITE XL TLDEWSEEEZRHEDH
WTIEFELTLSEND, SBT DERICATT H. FRFEHIEE, FEHITUTOLIENT
W5, [5IAERTERE]

THICHIRZLEVSBEE BFLEFERARLVNSIEDOTIERVL, BInXEHEZEOERKT
BECAMBTEEITHANTNDENIBDTHELY,

ZOESBREETDIOTHNIE HRMIZ, FD NMPHEADEERENEBIRETEOTHDETE
FBIEEHFINGENENST LD, |

4, SRAFRE

112 RBEHIBIES U HR—ILEHI BT O ECH W BUE SRR 6 9 2N HI K 72 RE EA\BAREIZIR
nTW3, BB REHATOREE ([1F 02]0il & Natural Gas Corporation Ltd v Saw Pipes Ltd)
LRI DE TORELGERICHOTENSDERGRL,

B2 (2 MEIERTHIN, PUAR—IUEITT A REEEMHAL T A, TEMHIAICEALTER
EEREL, £ BRI ONTIE, 1985 ££ UNCITRAL ETIVEZIFEAEZDOEFEAL
7=(1985 £ UNCITRAL ETILENEBITRHAL THS) 1994 FEEHEH EEHIE L=, BRI
[ZDULTIE, 2001 FMHEE 48 ENHHHMWBUELEZES. TOBEEHRELT, 1985 4
UNCITRAL ETILVAIZE DN -FHIZINA T (vii) ’natural justice”EFREL TLVD,

“natural justice”EWVOBERE, KEEEFALETHOTEH RO RICR 250 "Rules of fair
play, originally developed by the courts of equity to control the decision of inferior courts and then
gradually extended (particularly in the twenty century) to apply equally to the decisions of

administrative and domestic tribunals and of any authority exercising an administrative power that
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affects a person’s status, rights or liabilities. Any decision reached in contravention of natural justice
is void as ultra vires.”ESNTWND’, BB R ZBEDICT L KEXRLRATEZRBIN T
%”due process” Pl B IE FHE LB DETE A THLIELARETHDIEBR bND, HZE 5L,
WNERI RSN FEHIN TO DI TIANEE 251255,

5. BREX

SUAR—IL(ER) hEFE 48 &

Court may set aside award

48.—(1) An award may be set aside by the Court —

(a) if the party who applies to the Court to set aside the award proves to the satisfaction of the
Court that —

(vii) a breach of the rules of natural justice occurred in connection with the making of the

award by which the rights of any party have been prejudiced; or

5 Oxford Dictionary of Law, Seventh Edition, 2009 £E. 363 &,
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(Lo HR—=IL 04]
CRW Joint Operation
%
PT Perusahaan Gas Negara (Persero) TBK

[2011] SGCA 33
201147 A 138

1. BHEXFR

o[FH: 2 HR—ILFHFIE (Republic of Singapore)

o ER AR : L EREHAT (Court of Appeal)

oYIREFAH: 20115 07A13H

oHRAA: EREA

o FERA: CRW Joint Operation(CRW)

o LR A PT Perusahaan Gas Negara (Persero) TBK (PGN)
o TELIMM!

O HEEZEIZAFES = IE (The matters which the Arbitral Tribunal was appointed to decide)

@ 1999 £ FIDIC IZE D<K (The dispute resolution procedure under the 1999 FIDIC
Conditions of Contract)

@ HIEFRFHIBTIL, 1999 4F FIDIC20.6 EIZEDNTHEEN=HDH (Whether the Final Award
was issued in accordance with sub-clause 20.6 of the 1999 FIDIC Conditions of Contract)

@ EROMFEHIBEHRECEZONHEEREZBAEL TLVRUD (Whether the Majority

Members exceeded their jurisdiction in making the Final Award)
o RAUk

FIDIC Red Book IZ&5#34 £ & B 2 (Dispute Adjudication Board) D& 7€ (decision) IZ3xtL T,
BB %1 (Notice of Dissatisfaction) BN SN THEICHBITT DRI, MEEFAREEZEELEL
TEHEEZELICBTELEM T DRMENPELIMETOIENTEIN (BE)

2. EEROBE

FEHE CRWURSE - LSRN EFFE PGNHRE - # LR A)IE. 1999 £F FIDIC Red Book % LY
FREERENERHELZ, ZNIEDE 1S EHEZ 8= (Dispute Adjudication Board, DAB) (&,
CRW [2&k2IL—LDMEEESITT, PGN [Z 17,298,834.57US RIL DX #hE &5 L1z, PGN [&, T
@ &0 (Notice of Dissatisfaction) #FH L. CRW MNEfFLI=AVRARIZHLTE DAB HE
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(decision) & RAEB TR AIF7% LN (not final and binding) | THBDEFRL T EFIRAL,
20.5 SICEDFIRIISLRAL, CRW [F 20.6 FIZEDE, FD DAB REDESTE KD THHE
ZEAI Tl PGN [F, DAB HEA TR THHR NI GV ICEEEBHIC, BIFEHNERDT=,
PGN (&, 20.6 FICEDE, HEHZEIX DAB HELZ R EL (review) RTMEIE (revise) T HZEMTED
EFARLI=, REEIE. CRW [CENRFX A% kD DHEFI DB D H) (whether CRW would be entitled to
immediate payment) BIE Y 5-HDEMAHER V=, MEFEIZCINE, FEHEX. HFOD
2TOEEICEHLTHRHERER L. BELHNIE—ERHEHIRT (partial awards) R UOE TE I E;
¥ (interim awards) & R 2EMNTETDEIN TV, FleBRIDRIC, MEEDLHILI KK
A9 447 (Final Award) 1% RLC, PGN £ CRW [ZR L CRIRF XD EHLHDELT=, £oLb,
LHERL PGNHDABHENRELERD THEZRE TEHLEL TS, PGN [E U HR—
IVEEBHCHLTHEHBOBUERAEREL, DU AR—ILEHIEMHEE 34 £(2)(a)
G [CEDEHEFHMTEIRYEL=, CRW »' L&,

3. Yo 05| A

“51 A binding decision is one that has an obligatory effect. The terms “binding” and “final” are not
synonymous. A binding decision is not invariably a final one. A final decision is, in essence, one that
is unalterable and not open to further review. Where a DAB decision is concerned, the decision
remains binding and has contractual force even if a NOD is filed. But, the decision is not conferred
the status of a final decision. It does not have the status of finality that an arbitral award has under
the Convention on the Recognition and Enforcement of Foreign Arbitral Awards adopted in New
York on 10 June 1958 by the United Nations Conference on International Commercial Arbitration at
its twenty-fourth meeting (“the New York Convention”). Vis-a-vis arbitral awards to which the New
York Convention applies, our courts have little choice but to recognise and enforce such awards
unless one or more of the grounds prescribed in Art V of the New York Convention for refusing to
recognise and enforce an arbitral award exist (see ss 29 and 31 of the IAA). In contrast, a DAB
decision is not a final award or decision in the conventional sense as the entire underlying dispute
which gave rise to the decision can be reheard if and when it is referred to arbitration pursuant to the

scheme set out in the 1999 FIDIC Conditions of Contract.

52 Since there is no treaty or legislation based on which a DAB decision may be enforced, any
avenue of enforcement of a DAB decision is dependent on the terms of the contract between the
parties (see Doug Jones, “Dealing with Multi-Tiered Dispute Resolution Process” (2009) 75
Arbitration 188 at pp 193—194). In the present case, CRW sought to rely on sub-cl 20.6 of the 1999
FIDIC Conditions of Contract to enforce the Adjudicator’s decision by commencing the Arbitration
for the sole purpose of giving prompt effect to that decision. The crucial question is whether, under

sub-cl 20.6, the Majority Members could issue a final award without first considering the merits of
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PGN’s NOD by opening up, reviewing and revising the merits of the Adjudicator’s decision. This
requires a consideration of the arbitration regime set out in the 1999 FIDIC Conditions of Contract,

to which we now turn.”

[51. WERANHIREL. RFBERITIREFIT LD THS, [MER S8 5 (binding) J&E[ H
7 (final) JEWSFFELIE. RIFRFE TIEGUL, R AHORES, BISRBEAPIRELNSI DT TER
W\, IEHRE X, FOAREX, HZETEF (unalterable) ., T ERELOXFRIZAESRUN (not
open to further review)&WN\DIZETHS, DAB HEICELTE AR, BEIFWENHLLDELTHEF
L. FRIEBHMSFEEONEL THE M DI 71 (contractual force) IFHL TS, LIL, EIF
EEEREIEIEEE RS 24 Y TRAIN 1958 N EHE BB OEB R UBTIZEET S
FNT=a2—a3—0FNDICE DS HhEHIBICROON 51 (status of finality) (FHLTLVE
W Za—I—VEMNNBERAINDHEHIBELERTHDIE, ZOLIRHBEHHIBTIZDNTIE, HH
HIFFIE, Za—3—V%H 5 KITHESNERBRTIEMBREAD | DU ENRBHONBNRY, &
BRUVBITERDDUND RGN (O HR— IV ERMEE 29 £ RU31F), ChIZHLT,
DAB #HE(&, M EOBKIZEV TIEHRMAAPEHIM THLRIT NERMEHIRE TEHRL =, R
EIZE 12T 2 DLPEIZDONT, 3L 1999 4F FIDIC FFRIZEDEMBUMFESNALIEHE
FEIEN 525 (can be reheard) LD TH B,

52. DAB #EE T TEDEVSFHNETILEOWTNEFEELE =0, DAB BEEHITT D1
OIZIE BEEZFDEZNARIZLDLH LN (Doug Jones, “Dealing with Multi-Tiered Dispute
Resolution Process” (2009) 75 Arbitration 188 at pp 193194 SHR), RAEZHLTIE, CRW (&,
1999 4 FIDIC #3R 20.6 FICETE, ELAOEFEREZBMEL-HPEHEBRILTHILT,
DAB HEDHTEBRL TS, BRAWGMEL. THER (hFHIZ)A 206 FIZTEDNT,
DABHENABIZDOWTPGNO AR REBANEERLEELRMEED=HDEEEHHLRT,
AR E T HENTEDINENSRIZH D, TDEHIZIE, 1999 F FIDIC MFRISRESH
FHBORF—LERFTTIVNENHDDT, ULTERT D, |

“66. In the light of the foregoing, it seems quite plain to us that a reference to arbitration under
sub-cl 20.6 of the 1999 FIDIC Conditions of Contract in respect of a binding but non-final DAB
decision is clearly in the form of a rehearing so that the entirety of the parties’ dispute(s) can finally
be resolved afresh. While there is a theoretical gap in the immediate enforceability of such a DAB
decision under the 1999 FIDIC Conditions of Contract, both ICC Case No 10619 and the case
mentioned in the September 2010 DBF newsletter suggest that the practical response is for the

successful party in the DAB proceedings to secure an interim or partial award from the arbitral
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tribunal in respect of the DAB decision pending the consideration of the merits of the parties’

dispute(s) in the same arbitration.

67 In addition, we note an important point which was not considered in the court below. Where a
NOD has been validly filed against a DAB decision by one or both of the parties, and either or both
of the parties fail to comply with that decision (which, by virtue of the NOD(s) filed, will be binding
but non-final), sub-cl 20.6 of the 1999 FIDIC Conditions of Contract requires the parties to finally
settle their differences in the same arbitration, both in respect of the non-compliance with the DAB
decision and in respect of the merits of that decision. In other words, sub-cl 20.6 contemplates a
single arbitration where all the existing differences between the parties arising from the DAB
decision concerned will be resolved. The respondent to the proceedings may raise the issues which it
wishes the arbitral tribunal to consider either in its defence and or in the form of a counterclaim.
There is no particular doctrine or rule that the respondent can only dispute a binding but non-final
DAB decision by way of a counterclaim. Even if both parties were to file NODs in respect of the

DAB decision, all the disputes have to be resolved in one consolidated arbitration.”

r66. LLEIZHRS &, 1999 4F FIDIC $9FK 20.6 FICEDTHHICMAFTETDELIE. MERAEHD
MERMARHTIEZA L DAB HEZE, BFEEFDOLHNFHN RO T (afresh) REMIZFR TED L SR
[Z(clearly) BB E DA AIZ(in the form of rehearing) ZHR2ZEEREKLTWNDIEIE, HEHIATT
[ZBA A (plain) TH D, 1999 £F FIDIC #3RIZEH < DAB £ EDENEF DB ATRAIREMEIC DV TIX IR
[ZHENTRILLH DL, ICC % 10619 5F4 KU DBF2010 £ 9 A=a—ALA—TERIhTW
2EHOVTIE, ERMAIRELL T, DAB HEDEFILEE L. HEEREFEL TS
F3E I LT IR (interim) (& —FB (partial) &L W & fEE 1215 TH (secure) TEEEIHTLY
N

67. S5IZ, BIEREHFA THAICE RSN TOANWEELRRAUNIDWTHLEET %, DAB #HE
(XL T XFEOTRBBHNERIAIN, BFEEN DAB HEITHSIELAWNZEIZE (R
RRBHLGEINIECEY, DAB REFWEREAEHEINHBRWTEAENENIKREEIZH D).
1999 £ FIDIC20.6 &I, DAB EEDIEET KU DAB HEDHBDWNTNIZDNTEH, B—D1h
HF B CTRENICERRT DILEEEFBL TS, BE I NI 20.6 (&, DAB EHE(CFAL TEEICH
ALTWSYEEBDILIBOENIDNT, 1 DOMBEFHETHERINIRELLTNDDTH S,
(&) FHROW B ILANE, UFICE DD RFFKRIZLDN, WTIADA R THEZEISKHLT
BODRDIFEERIET DENTED, WAILAD, REFRELO>TLTEHE AT HIH &
RHITHEL DAB HEISOVWTLAEZRBWNET HEELRAEEELRWN, EATHUEEN
DAB REICH T D RRBBMERLIZELTE, 2TOMEIE, | DOMEFFHTRRIGTAE
BEIRVDTHD, |
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“82 Given what we have said earlier about the structure of the dispute resolution procedure under the
1999 FIDIC Conditions of Contract, we are of the view that the Majority Members simply did not
have the power under sub-cl 20.6 to issue the Final Award in the manner that they did, ie, without
assessing the merits of PGN’s defence and of the Adjudicator’s decision as a whole. As we have
shown above (at [53]-[54]), an arbitration commenced under sub-cl 20.6 constitutes a rehearing,
which in turn allows the parties to have their dispute “finally settled” in that arbitration. The
Majority Members clearly ignored sub-cl 20.6 (and, indeed, the TOR as a whole), and fundamentally
altered the terrain of the entire proceedings as well as the arbitral award which would have been
issued if they had reviewed the merits of the Adjudicator’s decision (regardless of what the final

outcome might have been).

[82. 1999 4F FIDIC HFRIZHBIT DM FFERDRAF—AIZDWNVTOHEHIFTO RARICE DS, H
FHEIFTIE. 20.6 RICETZRY, ERERNMToLFATRENMPEHMETICL, TabE
PGN OHiF KU DAB #HEZNDHDERET (assessing) LW TRQHPE M ETSHEEE AL
BWNEEZ D, BIROERY (53 BT 54 BE%). 20.6 KIZE PR FERABBINLU L, FEE
BITHONIRET, ZORBRLZEFEINSEEHBIBOTIRMEMIZHER (finally settled) ] d 5
ENTIREE R DD TH D, LHERIE. BALHIZ 20.6 £(LUbIT, EKELTONFEEFIEE) EER
LTHY. DAB REDEHERELTW=E5E (ZOREMIERNEDI IR DIMNEHLY) %
SNBTHASIMEHIM DA DT, Fhid L& (terrain of the entire proceedings) % AR A= 4
BT 2D THD, |

“85 The failure of the Majority Members to consider the merits of the Adjudicator’s decision before
making the Final Award meant that they exceeded their jurisdiction in making that award. Further, it
meant that PGN had to pay the sum awarded by the Adjudicator whilst being deprived of its
contractual right to have the Adjudicator’s decision reviewed unless it incurred additional time and
costs in commencing fresh arbitration proceedings (assuming such an option were legally feasible).

In our view, PGN suffered real prejudice as a result of the decision of the Majority Members.”

[85. L¥ERINRZRNMELIMTE T I HIIC DAB BRENEAREERB LGN OIEE. SHER
DMREHIMT OERRICH VTR EERE BRI L= EEBET 5, IBIZ, PGN &L TIE, DAB HE
TH W SN z—EDEEEE X IDRTNIEESEAEY, (F5LIAERIAANIZRODN L0 SHT
R—DBHET) FFEIEARNEMT TH IR D (fresh) hEERIELEVVRY, DAB HEDRELEZZITS
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CENTEDEVSEY FOEFEZEONDEIZES>TLED, UFHFFEL T, ZHEROEER
(&Y PGN (R EDEEEZHDLDTH D, |

4. SRASRER
SHARMICEZREBELE-ELLBEH BB THS,

RZBHFIZDONTIE, BEEMABOMNTEBOBINARINTND, 1V F2—FR VM ETHRER
THEBBICAFTEDIESS, TNLIZIEEELREDEH DL, Z5THRVNEDLH D, FFIZ FIDIC
HERORZTTAUTIZEE L CEL(EE) HFE LT ORI, DISIHRRIBHICA K B % I
TRAETLHY, TNITIXBFAOBIEEERL, M FIDIC WKL, FTE FAEBOIZKNE
BRONEETE, HFORREREBIRLTE, ZOEHIZ, FIZE 1999 FLUBRORHFHE. O
IO ZF7DRTE (determination), @#3 % E & B % (Dispute Adjudication Board, DAB, MDB
IR Tl EHEE B A (DB))IZkDEHE (decision) . OFEMMED 3 BREERARL. 5 2 BED
DAB DI B=FICLDATRRREREL, REFZ DAB [CE > TRASN=EERIC DN TIEH
FEICHFOXZERBMT CTRAZTORFENY., R, RENGEEICLMFHMREE
OHUFFITIEITARREBE (Notice of Dissatisfaction, NOD) | & /- HEhEHEREL TS, L
M. FRIBEEMNEEINTLES DAB HEICEDLSLEMMRERDHEINEDN, BAETL
373n, LRRENTLESHIRIZOWTHRBT (B ARRIRIE 259 ) I RHONHH. DAB HE
[CEBMWIZCNLERBRDRERDTINEDTHAIM (H55A, DAB HEZIT TIEAISDEIT
NEBRVDOT, BEMHFHER THEHIR LSBT NILESENDY),

AREHIG CRBEL R ST EHIRTE, [DAB HENBICDLWTPGNDAREEBMEEBLEEL
BRMEEDEHOEEEBRLGNT, ENAHETHIE O T DAB HENBORRKFER%Z®
PTHHREHIET o=, LEWA, [PGNADABHEDRELERO THEEIRETEDILDOER
HML TS, TRELIZRDIIENTEEDTHNIE, ZEMERICZIEZE>TONEWNET THEH
B, [ RAQHHERHIM I EOSOIFIEYNEN, UL, TREHPEHI TR hE BBEEE
HEE —a—F—VERDNEDBRITOLEEACESZNDT, TOEHIDE/RLDTHD,

AT LN DB D SRR HI M E T o215 812, TOMRERICEDLSHAEEDRERDHD
NEHBBEEFORBETTROONDIDN, TNELHTICHRDILU LR E QAR E (HEA.

Statutory Adjudication Act %)IZLDNELOA, EIFHICHBERRITEN, RNEHIFIE. 2O
HICERLGHASEBICIEREBNTNDY, BEEBRBNLTEEZDIULIGNOIE. RNEFHFIE.
ZHZHLREENHODNDHEERCNERGELDET S 1(1999 £ FIDIC Red Book 20.4 5:418)
ERELTWBIEICESAMNDR T HENITEITR DD TH A,
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COFHHARELZRAIL, HFRAIZIEXERLERELDNTULVEL, LHL, DAB ORI, 20.4
B A4 BEHFIZHIDTIEBRNDT, £5PLBIDOE = > DAB DR FAEEZDNETHD,

5. BREX

1999 £ FIDC Red Book 20 £&°

20.4 Obtaining Dispute Adjudication Board’s Decision

(4 I8) Within 84 days after receiving such reference, or within such other period as may be proposed
by the DAB and approved by both parties, the DAB shall give its decision, which shall be reasoned
and shall state that it is given under this Sub-Clause. The decision shall be binding on both Parties,
who shall promptly give effect to it unless and until it shall be revised in an amicable settlement or
an arbitral award as described below. Unless the Contract has already been abandoned, repudiated or

terminated, the Contractor shall continue to proceed with the Works in accordance with the Contract.

(6 I8)In either event, this notice of dissatisfaction shall state that it is given under this Sub-Clause,
and shall set out the matter in dispute and the reason(s) for dissatisfaction. Except as stated in
Sub-Clause 20.7 [Failure to Comply with Dispute Adjudication Board’s Decision] and Sub-Clause
20.8 [Expiry of Dispute Adjudication Board’s Appointment], neither Party shall be entitled to
commence arbitration of a dispute unless a notice of dissatisfaction has been given in accordance

with this Sub-Clause

(7 I8)If the DAB has given its decision as to a matter in dispute to both Parties, and no notice of
dissatisfaction has been given by either Party within 28 days after it received the DAB’s decision,

then the decision shall become final and binding upon both Parties.

20.7 Failure to Comply with Dispute Adjudication Board’s Decision

In the event that:

(a) neither Party has given notice of dissatisfaction within the period stated in Sub-Clause

20.4 [Obtaining Dispute Adjudication Board’s Decision],

(b) the DAB’s related decision (if any) has become final and binding, and

(c) a Party fails to comply with this decision,

8 REHIBHITIE20.6 ZHBIBSN TSN, DABHEDSRERET T ARICKYRIREE S 5204 55207 £%5| A
5,
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then the other Party may, without prejudice to any other rights it may have, refer the failure itself to
arbitration under Sub-Clause 20.6 [Arbitration]. Sub-Clause 20.4 [Obtaining Dispute Adjudication
Board’s Decision] and Sub-Clause 20.5 [Amicable Settlement] shall not apply to this reference.
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(2 2FR—IL 05]
Insigma Technology Co Ltd
%
Alstom Technology Ltd

[2009] SGCA 24
2009 £ 06 B 02 B

1. BHEXFR

o[FH: 2 HR—ILFHFIE (Republic of Singapore)
o HH R L EREF AT (Court of Appeal)
oYIIREHH: 20094 06 A 02 H

o HRAA: EEFEH

o FEFA: Insigma Technology Co Ltd (Insigma)

o LR A Alston Technology Ltd(Alstom)

o TELIMM!

o RAUk

RSN EEERRAI(ICC MERA) LR G HHPERBOFREREHA A D EMRRE
FBEMN(EE)

2. EEROBE

Insigma & Alstom (&, YV HAR—IVEEREEWEET 27/ ARZNEHHRELT=, ZNDHE
ZRIE(E. “... Any and all such disputes shall be finally resolved by arbitration before the Singapore
International Arbitration Centre in accordance with the Rules of Arbitration of the International
Chamber of Commerce then in effect and the proceedings shall take place in Singapore and the

official language shall be English ...”&7@ 2TV,

Alstom [&, Insigma [CFL T, A1V AB TR VAV AZKERICEDEERELZFZRKLT,
ICC h#FE IR LA, Insigma (& ICC BHRIZL S ICC hEFIEIZ(EfHELAHERR (jurisdiction) H7ZR(NE
REELIE=DT, RIEMIC SIAC [TfhEEIREL =, BAESN=HEIEE. SIACISHLTICC #HAIIC
FBHPEEBOREEZALL, SIAC (&, SIAC EEFFHE - EHH 8 (Registrar) - % 8 2 (Board
of Directors)h\, ZNEH ICC DEHHR K (Secretary-General) . Z=#5 /5 B (Secretariat) - ICC #¥
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AT (ICC Court) D% ENEE =9 2L (undertake) LT=. FZTHERIEILRE (decision) [Z &Y
HHEREEELE,

Insigma (&, HH & EIEFHEE (uncertain) THDHEL T, PV AR—ILEHIFTIZFHEIE REDEUH
LEXRSOTIRFL, DU AR—ILEZERHH AL 5FA%EZEH] (Insigma Technology Co Ltd v
Alstom Technology Ltd [2009] 1 SLR(R) 23), Insigma AN EEFLI=AY, S HAR—IL _EEREHIATIE
LEREEHL=,

3. YW D3I A

“31 Our second observation is that, where the parties have evinced a clear intention to settle any
dispute by arbitration, the court should give effect to such intention, even if certain aspects of the
agreement may be ambiguous, inconsistent, incomplete or lacking in certain particulars ([reference
omitted]) so long as the arbitration can be carried out without prejudice to the rights of either party
and so long as giving effect to such intention does not result in an arbitration that is not within the
contemplation of either party. This approach is similar to the “principle of effective interpretation” in

international arbitration law ([references omitted]).”

31 F2 AlF BEEMMBRICIVINEEMATIRREABICIIAL TV DS E. mEEERON
OODEBDNEERTH oY, FEETHoY, TTELETHo7=Y, LW RTRENHOF=ELT
b, BEEOEFNEETILAFEFHENETTE BEZFORRLTOERWMAEENSRERIC
BHDTHEVRYE, BHHFELTEIHFZEDORBERNETNETHIENIETH D, —OLE=E
Z A%, BB EICHT AT A 2 EIRR A (principle of effective interpretation) JIZATL\ED TH S
([5| AERTEIED. |

“35  Our third observation is that, in this appeal, Insigma did not argue that:

(a) in international arbitration, parties must opt either for an institutional arbitration (where the rules
of that institution apply) or a non-institutional arbitration (where the parties make their own rules or,

in the absence of such rules, the arbitrators make their own rules); or

(b) it is inherent in the nature of arbitration that one institution (such as the SIAC or the ICC) may

not administer an arbitration applying the rules of another institution.

Rather, Insigma’s argument was that, at an operational level, the Arbitration Agreement was too

uncertain to be given effect to. However, Insigma was unable to explain or to convince us where the
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uncertainty lay, and why the Arbitration Agreement could not or did not work in the manner
explained by the Tribunal or the High Court. All that Insigma could contend in support of its
argument was that the root of uncertainty arose because the ICC Rules were procedural rules drafted
for an arbitration to be administered by the ICC and not by any other arbitral institution (such as the

SIAC).([omitted])”

35 %53 |k, K LERIZBWT, Insigma (L FOZEETIEERLTOVAENZETH D, (a) EFR
FICHENT, BEFIIEEPHR (P HEEAOHR AN BAING) XL HERK(SEERE
OFRAD, ZNDRNFEITITHENCLDBRMMER SN D) DLVThhEZIRLZT LRSS
BN XUE (b) B2 EEBAAN (SIAC XIE ICO) I, DA EHEDOR AN BAINSHEDF 5
BHETOTUIBDRNILE, HEOME LERDEDTHD.

OLA, Insigma DEFRIG, HEEBNERBRTHEEEZZDE. BIMNETDITIEFAAESTEEHL
WSEDTHD, LML, Insigma DEFRIE, BERGHEFHEBNMBETSERHRFTOFHBALE
FSITHBELIZVO DM DT, FRBAICH>THES T, AFHIFTEH B TE T, Insigma AN ER
TETWBIEIF, ICC FBANIZMADSA ICC(SIAC THRW) NFEHEEE T 2B DHIZERSN
TWBEWNSTENHTHD, (HREE)

“The arrangement provided for in [the Arbitration Agreement] would be unworkable if the SIAC
was unable to provide similarly equipped actors to fulfil the roles that the ICC Rules gave to the
institutional bodies of the ICC. However, while it might not be advisable to use the ICC Rules for
most ad hoc arbitrations because of the need for an administering body, if the ad hoc arbitration
nominates a substitute institution to administer the arbitration and such substitute can arrange organs
to carry out similar functions to those carried out by the different parts of the ICC apparatus, there
should be no practical problem, as well as no objection in principle, to providing for such a hybrid ad
hoc arbitration administered by one institution but governed by the rules (as adapted where
necessary) of another. This freedom is inherent in the flexible nature of arbitration, especially ad hoc
arbitration. In any case, inefficiency alone cannot render a clause invalid so long as the parties had

agreed and intended for the arbitration to be conducted in this manner.”

[SIAC (&, ICC FHAIA ICC EWVSHEBHICRH L THEA TV R EIZER =T D+ DR AMEZAZ
STENTERWELIE, (REMHEER) OB IHERELRL, LML, BEDIZTRKRY ZHEIZD
WC, FREEEIAREMNELT D ICC RAZFATARNEETRIT ARG HILETEGULA, FRK
VIHRBICONTER BN A HEFHEEEREEEAL. A ICC OEHEIZL>THED
NOWREE R IENTENIL EHWICIZAOMBEERRDERRIZ, HEEEI DD
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EFRACEICFHEEEETIEVINATUYR - TRAY b ES, RAIELTRBIXRWD, fHE
DILFLTNGHEENSLTEHCZZDORETHY, PRARYIHEICENTIXRICH TEED,
WFhIZLTH, YEEIMBEDOFRFEODVTAELTLSRYE, EIRENS—FEEST
FIEERYPET DILETERGLY, |

4, FmRSRER

KEOHBEEBETIE, MEEEES VAR—ILEEMHE > 2— (Singapore International
Arbitration Center, SIAC)ESNTULNV=A, BAIN S HEEERNTEEEERZICC)D
ICC HERAESN TV, COLIICKREOEHEE ML MERA LI DN TERR M EALE
DEDEAEHLEDIENTETLDONEWSHE B THD,

SHIZERR £ ICCHEFRAE, D hEERAELERTENGRYFHBITHY., 34 EDh
HEHFTICEDMPEBHDOBEE | XRBRDKETOHE MRS TFDBEEFT o T\ D E RS
FEFBNEZH>TENTHAD, ZLTICC (TR S, ZrEHMEIE. B SOMERANCE I
HFEGBEEETIDENDHBLLVEFBDODABEEZ TS, AEMREEEZITS ICC D5
BlIZlE. BEHERE A EILO AL DN,

BERDMEEE - hEREBERAOHEAELEERVISAIZE, TRIFENA TN ABDX
ISEBR S TIEBRVMEEEBHTASTEIZR S, FOIEF., FHEREETHAIREMEE KT DT,
WFLBHEEINDHEDOF A A EEEEZRNTHAD,

12, E BRSNS HEER VUM BB OMERANA, FHICHTIEFEREER
HTWBELIE, ZOHEATEMMOFPEEEDMHBIRAUNEEL ., LA RDFHRB{EELRIT THERE
RACIEHFREINZRNETHY, TOLIBRHBEEFENEDCE DD TE G, KEFFETDNILE
BASMZLIZ5DTH S,

5. BREX

2011 £F ICC fhEHRAI 34 & EFBHIFTIZ LB HMOEE

EEEAPE BT~ DB RICZEIL L., EHOREREPEI LT~ EMALRFREESE0,
EBHIFTIE. BTEAO MBI ORI DONTHIEZMLDIENTE D, FMEFHIATIE. /4
HEOHIOBHEEFT LA ABRICEAT 2RICOVNTHHEDTEEMRR T LN TED,
EEE. FEHAROERICOVTHEBFHFTOEREZITHETIE, FEHRETLTUEES
20N,
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2010 £E SIAC {h#E3R A 28 & The Award

28.2 Before issuing any award, the Tribunal shall submit it in draft form to the Registrar. Unless the
Registrar extends time or the parties agree otherwise, the Tribunal shall submit the draft award to the
Registrar within 45 days from the date on which the Tribunal declares the proceedings closed. The
Registrar may, as soon as practicable, suggest modifications as to the form of the award and, without
affecting the Tribunal's liberty of decision, may also draw its attention to points of substance. No

award shall be issued by the Tribunal until it has been approved by the Registrar as to its form.
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(EFR% 01]
Salini Construttori SpA and ltalstrade SpA
%
Kingdom of Morocco

ICSID No ARB/00/4
2001 &£ 07 A 23 H

1. EXIER

o[E: EERE@2)7 - EOyIREWE)
olWTERR: 2001 £ 07 A 23 H

ofilrniESE: B BEHE ¥ BT (Decision on Jurisdiction)
oHIMNABIE: BTEEST

eFHIIT A I: Salini Cnstruttori SpA (/27 % A [Salini|)
®EAIL A 2: Italstrade SpA (27 % A, [Mtalstrade])
o R EA T [E: Kingdom of Morocco(EOVIXKE, EQvO])
o TELIMM!
O MEDOFRMBE (premature nature) ZF| B ET 2 AIRE4E D K 40 (inadmissibility) (&
7€)

Q@ HEEOEEERICH T HEZE (1) — EEHIEEE (ratione personne jurisdiction)
@ PEEOEEHERICH T HEZE(2) — REREEE (ratione materiae jurisdiction)

o RAUk

ICSID I E DB A DM EE ML ROIBERTH DB EE (investment) |DERIZDNT,
—EDBRERN—T 0T 7—X, BEMNICIIBZTIERZHTHoMN BRI EEZN L
DFEREOHEMEMEE T, HELE, —BMICIK WHTATHOT, —EDEZKEHE LM
ZHEL, BEEGBIIBTDIRVESIERITTVNDENDEE LNt

2. EEOBE

1995 4£ 10 B 17 BIzfE#E S =, Khemisset-Meknes Ouest (West Meknes) B EKRE 2 TXD
Z43¥ 4 Societe Nationale des Autoroutes du Maroc (TADM ) CHY. AFLIZISL THEALIE=DOA

T BEE SR E R > % — (International Centre for Settlement of Investment Disputes ), [[EF LD EF
DERE OMOEEMFOMRIZBET A 541 O b LT I i RERTT o B E& R,

¥ 1980 FIZFRIIS N, EAVIABTADIV YL avIclYE RS EEROE R, #iF B EBOEREETS
IR EFEE+E (limited liability company) [2 E¥%&],
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[(FI—TZ R MLEEBEILA 1-Salini XUEIZ A 2-Italstrade THo1=, ZHEFEE. MAD
(BEOya-T4JL/N1)280,702,166.84 K T 3,122,286,949.50 F,

IEE FEZ47ABETH36 yBEELEIZ, 1998 £ 10 A 14 H., 5Lz, &EF1E
L% 1999 ££ 7 A 31 BIZAZShT=,

1999 £ 4 H 29 B, A2U7 £ XEI&, FISHSEX R, 70D 7D ZE E) (project upheaval) . T4
(iHif) DZ F (modifications concerning the dimensions of the work) . ZHEARDIE K. B EAY
i, FEAOABSOEEELEBITIL—LEEH, ADM OAYR TUOZFEIL— LD
LTITOVWTXINERE M, ZO®R, (27 BEEEOYIBMFICIIINEFERLEA B G
=D T, ICSID hERIEIZE o=,

3. MRS D5 A

“52. The Tribunal notes that there have been almost no cases where the notion of investment within
the meaning of Article 25 of the Convention was raised. However, it would be inaccurate to consider
that the requirement that a dispute be "in direct relation to an investment" is diluted by the consent of
the Contracting Parties. To the contrary, ICSID case law and legal authors agree that the investment
requirement must be respected as an objective condition of the jurisdiction of the Centre (cf in
particular, the commentary by E. Gaillard, in JDI 1999, p. 278 et seq., who cites the award rendered

in 1975 in the Alcoa Minerals vs. Jamaica case as well as several other authors).

The criteria to be used for the definition of an investment pursuant to the Convention would be
easier to define if there were awards denying the Centre's jurisdiction on the basis of the transaction
giving rise to the dispute. With the exception of a decision of the Secretary General of ICSID
refusing to register a request for arbitration dealing with a dispute arising out of a simple sale (I.F.I.
Shihata and A.R. Parra, The Experience of the International Centre for Settlement of Investment
Disputes: ICSID Review, Foreign Investment Law Journal, vol. 14, n° 2, 1999, p. 308.), the awards
at hand only very rarely turned on the notion of investment. Notably, the first decision only came in
1997 (Fedax case, cited above). The criteria for characterization are, therefore, derived from cases in
which the transaction giving rise to the dispute was considered to be an investment without there

ever being a real discussion of the issue in almost all the cases.”

52, fhEEEE, ICSID £#25 XDOBERIZHIT IR EBRSHBBEL O EEHFFIFEETHDE
FHELTWS, L. MEHITHREMELEEZOEFZREE T D2EDOITRITNIEESENEDBHED,
FEHREOERBIZE>THEELIN S (diluted) £E Z DDIFIEFETIE AR, B, ICSID frh3 ] k5
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EWEEROBICIE, H &5 EE # (investment requirement) (& ICSID DEEWER DR E R F 4
ELTEESNBTNERLRVIED, HBOEBLGOTWS[5IHERTERE],

ICSID &£MICEAYT 2R EMEDERICAVGNLE®EL, ICSID OEEEREMNFORRLL>
EEB|IBERIZE DSV TEE T 2HEHIH NS NILIVEBICEHR TEDESS, BfgtERZKN
MoE LTI FIT DN TOMERILTIZDNT, BHFREEMLZ ICSID EHHRRICKDREEHIF
ELTIEIAERAR]. MAEFTTOMBEHMIE. SEBICENCLIZREBRIZIYK>TULAL,
Mo TWNDESIZ, FDHIRTIE 1997 FIZREI = (FR Fedax EH), TOER, HFEFDOREAL
BOBE IR ELEEZLNDENEINZDNT, (FEAELTOEHRTIEEVLEZEREEINTIZ
BRI T OB EENS S HENTE . |

“The doctrine generally considers that investment infers: contributions, a certain duration of
performance of the contract and a participation in the risks of the transaction (cf commentary by E.
Gaillard, cited above, p. 292). In reading the Convention's preamble, one may add the contribution to

the economic development of the host State of the investment as an additional condition.

In reality, these various elements may be interdependent. Thus, the risks of the transaction may
depend on the contributions and the duration of performance of the contract. As a result, these
various criteria should be assessed globally even if, for the sake of reasoning, the Tribunal considers

them individually here.”

[CORANZEN T, mELE, —RHIZE, BHTHTHoT —EORNEBHEEHL. &
ZEE BT BURIEF|ESZITTUINS(F3yAA of commentary by E. Gaillard, cited above, p. 292
PERARR) . LLVHBDTHD, FHORIXEFL L HEICOVNTE, HREZABORFRREICK
THREMEMIMPIEHICTHEETES,

R ChoDEBOERIE, MM TEHD, TD=H. BEITHIVAVIF, WHTHCENWE
THEBICERSNDLEHD, TDRBR. CNODEBOEEL, A MBEENENTNIRILIC
ERLGHDS, BB OEHIZIFBEHICFHESNDIEIE S, |

“53. The contributions made by the Italian companies are set out and assessed in their written
submissions. It is not disputed that they used their know-how, that they provided the necessary
equipment and qualified personnel for the accomplishment of the works, that they set up the

production tool on the building site, that they obtained loans enabling them to finance the purchases
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necessary to carry out the works and to pay the salaries of the workforce, and finally that they agreed
to the issuing of bank guarantees, in the form of a provisional guarantee fixed at 1.5% of the total
sum of the tender, then, at the end of the tender process, in the form of a definite guarantee fixed at
3% of the value of the contract in dispute. The Italian companies, therefore, made contributions in

money, in kind, and in industry.”

53, AR)T7RECLO>THEEINLRBT A, BREEOFREAICESHL THY, £-THEE
BINTWND, ARITHREN, BED/INIEFEN, TEO-HITRELHRFELEENHDIAEER
UL BRRBICHERBEEAL, IZRELRYEDOBEMCBRBERESDIZHDIT7A
FTUREFECE, FHEICEEEI N oIE, ELTAAMBD 1.5%EEHON=E EHRIL
SELT, SHICANFHROZMKREFE TIEMFRFIZHTE2EZKEEED 3%DHENRIIEEL TR
FEAROZELANICELPICABLEIEEFVGLD, LIEA>T, 127 EE €8, IRY
RUHBICEVHITHZELIZEVNZEDTH D, |

4, wmAMH’

ICSID25 EDBIREWNSTHT, BRE ITREME | (BEIXEESE investment”) DEFREBASAIZ
L. RAEHELZT ANON TS EE S {hEL METH D,

RBEREITRE I REVE I OEEABHINEA, TADLBEFITIETHE', k. &
BREWMENDERICEIL T, HEMEMKEE - RAELT ICSID ZFAT I LELEF AR,
ICSID OTHE I DERICHEBLUARTFAUIEDR, ICSID25 &£ (5. SREDIFHICERNHR
ERAL TRV, R FIX, ZII2B1T 2R E I ORIR%E, ICSID £ROBMEHREN
SEHLT,

ICSID &£#5 25 5%

(1) The jurisdiction of the Centre shall extend to any legal dispute arising directly out of an

investment, between a Contracting State (or any constituent subdivision or agency of a Contracting

 HOERMREMEOINE—EO-—XEPEFIME (2011 ERFEEL REREHEARE HER
BOkEE. BERXARFOLOT, BELTIRLD))
http://www.meti.go.jp/policy/trade_policy/epa/pdf/FY22BITreport/invt.pdf (FEFEEEER—LR—T),

10 3oLt AR B ARNFEELIRERE - EPA I21E, ZLOBATEMIZE DGEN (EMEBBEL. BF. BE.
HEXFIRFEE DT ERNEIEDEET, ) (B B CEPA3 L) DLOILHRELHY, BREMIED
ERIN TR BB EE IS4 T DLFIFIFRRVVARL, BoLb, ZOTLE, BN L OEFIDRFEDF=HIEE 4
LBV TELIERERFEEZF ATEEINNIBIEETH D,

<HFH1E>—82—



State designated to the Centre by that State) and a national of another Contracting State, which the

parties to the dispute consent in writing to submit to the Centre. When the parties have given their

consent, no party may withdraw its consent unilaterally.

M) woa—n&EEF HHE(ZOTEXE X EHETEOMNEN U 2—ICHLTERET
P2EDEST, )LOBNEDERLOB TR ENDEREETHEE LOMETH>T. MiNSE
UEENTVA—ITHTETHILICDEEMMCLYRBLELEDICR A, MUEZEIRBES AR
. WThOEEEL —AWICZOREBEZHE T HLIETERLY, |

A7 - EOVIRERE 1 &

"Pursuant to the present Agreement,

I. the term" investment" designates all categories of assets invested, after the coming into force of

the present agreement, by a natural or legal person, including the Government of a Contracting Party,

on the territory of the other Contracting Party, in accordance with the laws and regulations of the

aforementioned party. In particular, but in no way exclusively, the term" investment" includes:

a) chattels and real estate, as well as any other property rights such as mortgages, privileges,
pledges, usufructs, related to the investment;

b) shares, securities and bonds or other rights or interests and securities of the State or public
entities;

¢) capitalised debts, including reinvested income, as well as rights to any contractual benefit
having an economic value;

d) copyright, trademark, patents, technical methods and other intellectual and industrial
property rights, know-how, commercial secrets, commercial brands and goodwill;

e) any right of an economic nature conferred by law, or by contract, and any licence or
concession granted in compliance with the laws and regulations in force, including the right
ofprospecting, extraction and exploitation of natural resources;

f) capital and additional contributions of capital usedfor the maintenance and/or the accretion of
the investment;

g) the elements mentioned in (c), (d) and (e) above must be the object of contracts approved by

the competent authority. '

HH CEPA

3

&

—REE
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)M EE 1LE BERIZEVFFESN, NEXRBENTWSLTORBEDEELZSL. KX
DELDEZT,

(D EERVEEDOKIE

(iD#, HEZOMDOEREROEXDFED (ZORDIMOIRET DEFEEST, )

(i) &%, #HE. BN Z0MORREBOEMEE(ZOEMEENDIRET DEFEZS
. )

(iv) BRICEDGHEF (& FIEL, B3, BE . £ EXTFRE 2RI HEMIC
EI3HEDEST, )

(V) £HEXIIEEHNMEER T EENCEIGRAEFE KT HIEF

(Vi) NI BAEE (DEECERE D)

(viDDhA

(viii) EZ B XIFEWICEYEZ DN DRI (FIZ L, FFEF. RaF. &R &)
(X)BERVLTHESTARBECRIMOETOEE(BRTHINEARTHIHEM
DRV ) ITICEfGHE. EEHE, LEUFE. BETOMBEET DM EE
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(EFR% 02]
Toto Costruzioni Generali SpA
%
The Republic of Lebanon

ICSID No ARB/07/12
2009 09 A 11 H

1. EXIER

o[H: EBEAR)T LB ERE)

oHIBTERAR: 2009409 A 11 H

ofilrniESE: B BEHE ¥ BT (Decision on Jurisdiction)

oHIMNAHE: BEE-—MET. —MEE(ENETF(TUILI)RIEBIZOEEE)

oHIIT A Toto Costruzioni Generali SpA (A&7 ;& A, Totol)
oY AT [H: The Republic of Lebanon(L/N/ > HFIE, TL/X/2 )
o TELIMM!
O FEFEODENEER—FEEZDTRICOVNTLN/VICERERET2DOH
Q@ BERERHWE2SF)
@ NEHFFERFHERHE 3.1 5)
@ FEBNAGE425)
® ZEREF(TUILT)IEBEO.2 %)
©® WFEERRFBEIRIE ("fork-in-the-road™) (7.2 &)

o RAUk

HIE MR HIN TS, B EDFERIEBEZEZN LOFBFRE)NREREDZLETF(TTL
SNEE"OFEAEBRLTHREMBONELEL DN, DFHAIZDONTO, SEREOE EH,

2. EEOBE

1997 £ 12 A 11 BH. #¥3& Lebanese Republic -Conseil Executif des Grands Projets ([ K& 700
CxVMEFTFES]. CEGP) LFE A E Toto &ODfE T, "Hadath Highway-Syrian Border
Saoufar-Mdeirej Section"(Hadath /N\AJ A )7 EIE Saoufar—Mdeirej XH) DEFHR T EHZK
MLz, CEGP (&, EIZBUF#ES Council for Development and Reconstruction(l #EHE

WO BALE KB &ERETEEBE(TUILIEE) 12009 FRFELYE BENEHRETESE RERR)
http://www.meti.go.jp/policy/trade policy/epa/pdf/FY22BITreport/invt.pdf (FFEEER—LR—T),
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FE= ). CDR)IZHER - UA B SMANARETH D, LML, COFIMEICIUNAT TR
TE=EFZBEOBEENEL, WA THAES Toto DFHEIZHEELLEEE KIFLTNEELSTHD,

TEEMORNRIE, 1998 4 02 A 10 BT ER/IA. 1999 4 10 A 24 HITE5A. TH 20 v A,
TEEMRE 12 7 BOAVTFUREBESN TN, E2AD, RO TESEMIL 2003 £ 12 A,
ZDEDAYT T REAEIAHE T LI=DI& 2004 £F 12 B &lgot=, TEHIFE A, Toto IF. AFER
&2 EMER. BRERICLIEMER. T— L HEECLEMER. TRAATELL
BICKDEMERFEOLZHOIL—LEREL, E5(Z, 2001 £ 8 A. Toto [ Conseil d'Etat(L-/\/
UATBRECHIFT) ISR L TRIAERELZ, TN, Toto &, 2004 5 6 AZIXLHELT CDR 23
DELEZELED, #£53 CDR M"SOREFAL, 2007 £ 5 BICHREMBOREIZE o, 55, &
B hERER AT, LA/ UTEEH T OHBIERIN T,

3. YW D3I A

“G. Breach of Article 9.2 of the Treaty: Failure to Observe Obligations

Tribunal's Decision

189. The question that arises for this Tribunal, then, is what actions and/or omissions of Lebanon, if
any, could constitute a violation of Article 9.2 and therefore fall within the scope of the Tribunal's

jurisdiction.

190. The Tribunal will address this question keeping in mind that it already has determined that the
CEPG and the CDR are considered to be public entities of the Republic of Lebanon ("personnes
morales de droit public"). Indeed, it is only when Lebanon can be held liable for acts of the CEPG

and the CDR, that the question becomes relevant.

191. Besides the specific commitments, contained in Articles 2 to 5 of the Treaty, in Article 9.2 of
the Treaty, Lebanon has undertaken to "observe any other obligation it has assumed with regard to

"

investments in its territory by investors of the other Contracting Party." Lebanon has thus
undoubtedly assumed all its obligations as a sovereign authority under international law. However,
does Article 9.2 also imply that the Treaty obliges Lebanon to observe any and all obligations it has
assumed with regard to Toto's investments in its territory, whatever their nature, including also

ordinary contractual obligations assumed by the CEPG and the CDR?”

[G. HE 9.2 FER BRHEFRENDER

AR EIEDH B
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189. RIZBHEFEDRREIL. LN/ DWIE BT AXIEITEAD, HE 92 XEREREMRL. &
HEREDOEEEIERDEHCESENDDH., THD,

190. AfhE (L, CEPG KU CDR IEL/N/UIZHWNTIEAZE A (public entity) EL TN DL
FEEICHEREL TWBIEEZEEICLNAENS, BREBRRS, 974045, CEPG XU CDR DT AIZD
WCLN/VIZERRE T HEVLVDGEIZDH, AFBIZEHENDH D,

191. $7E 2 &HD 5 RITHWESNFFEDNIAIYMUNIIA T, LN/ VIET MO RE DR ER
DECOEFEANDOHREIZEL T EZT N EREIERFHIZTOVNTHET T DIEMELTLND, £
DFER. LN/ VIEEEVGCEEERELTERE LOLTORBESIEZIT TS, LHL, 9.2
ElE. LAN/UIE Toto DEEDEFANDHREIZEAL TEIEZH=LDIRDRFFIZDONTE, £D
MEZM4T CEPG KU CDR [C&> T EZTON-BEDEN LORKESHT, EFT 5
LEBEICK > THRBEMNTDHILITR DD, |

“200. A fourth view held that umbrella clauses may form the basis for treaty claims, without
transforming contractual claims into treaty claims. Such view is described by Professor James

Crawford who states

Finally, there is the view that an umbrella clause is operative and may form the basis for a
substantive treaty claim, but that it does not convert a contractual claim into a treaty claim. On
the one hand it provides, or at least may provide, a basis for a treaty claim even if the BIT in
question contains not generic claims clause; on the other hand, the umbrella clause does not
change the proper law of the contract or its legal incidents, including provisions for dispute

settlement.”

200. 55 4 &L TUILIRIBIEHE LFEREOERELL DN, BN LB REEHE LFKIE
[CERITZEDTIERL, EWVSEDTH D, ZDREEE, James Crawford HIRIZKYLLTDLSIZ
WARSN TN,

[REIC. 7VTLIRIRFIHAELFDOL. EEWNQHE LFEREOEMEL DN, Lol &
W LEFEREZHE LF Z‘Z@lg;ﬁ@éﬁégtfi'c%&u LD RIENHD, AT COFIE.
1=EZBIRE LGB EIC not generic claim FIEMNHO=ELTH, DRKEHHE LFKREDE
BLF05ET2EDTHD, AT, 7VILIRBEBRNNILEN BRI TIEATAE
B COBMZIEMFRRRBLEETNDIN, EEREITDIOTERL, 1)
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“201. Taking into consideration the spirit and purpose of the Treaty in the matter at hand, the
Tribunal espouses the fourth view; That view best conforms with the unqualified commitment
assumed by Lebanon to comply with "any other obligation it has assumed" as well as with the fourth
paragraph of the Preamble to the Treaty which confirms the importance of the "contractual
protection” of investments -again without further qualification. Moreover, when the Treaty provides
for submission of disputes to Lebanese courts in its Article 7.2.a, these national courts in any event
will decide the dispute in accordance with national contract law. Article 7 does not provide for the
application of international law by national courts as it does for the two other options: for claims
submitted to ICSID arbitration (Article 7.2.b indirectly by referring to the ICSID Convention Article
41 of which is considered to provide for the application of international law; and for claims

submitted to an ad hoc arbitral tribunal, directly by Article 7.3 of the Treaty).”

201. A CHBLGE>TVSIREDNDEE BMNEER T L. NPKEZELE 4 HEXZFTDH, O
DR, FIZHIREMSTITHRE[Z DR (contractual protection) IOEEMEHERLTULND
RPERINE 4 REOHEDT | FIHIBREMIFTIC[BIEZZH 0N EBEERBIZ OV THIETT
BELELAN/YDAZTYMAUNIY, TRBILEBRT D, IOIT BE 7.2 5 a BN EBREL N/
HIHIFFICFETHLEEH TN, CNoERBHATIIHERDECAUZEDOEZKEAICEDINT
NEERRRTDEDOTHD, 7 EIE BRFHFAICKIEBREZOBEBRETHTHEST ., D 2 D0
FIRRFEICERTND, $74b, ICSID HETHSH(7.2 5 b IEIE, EERICICSID £/ 41 &
[ZERLTWSH, 22BN TIEZEBENBEAINDCENEEIN TS, £5 1 DOFEIL. 7
KRy BEHTHY. BE 7.3 FICEEORILBELHD). |

“202. Although Article 9.2 of the Treaty may be used as a mechanism for the enforcement of claims,
it does not elevate pure contractual claims into treaty claims. The contractual claims remain based
upon the contract; they are governed by the law of the contract and may be affected by the other
provisions of the contract. In the case at hand that implies that they remain subject to the contractual
jurisdiction clause and have to be submitted exclusively to the Lebanese courts for settlement.
Because of this jurisdiction clause in favor of Lebanese courts, the Tribunal has no jurisdiction over
the contractual claims arising from the contract referring disputes to Lebanese courts. As in the case
of SGS Societe Generale de Surveillance S.A. v. Islamic Republic of Pakistan, the Tribunal does not
see a reason in the case at hand and in the face of a valid forum selection contract clause, to "elevate"
its claims grounded solely in a contract with another Contracting Party . . . to claims grounded on the

Treaty, and accordingly to bring such contract claims to this Tribunal for resolution and decision.”
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[202. #HE 9.2 . FREODHEFERDOODAN=XLELTHNDILLATRETH DY, Hli:
8 EH) LB REE E L FERMEITHE LT (elevate) SB LD TIEAL, 2K LB RIEITZKICIR
WEFTL2EODOEFETHY, BEWEEIENOENETHY, ZNOEREDTEEZITS, AT
(T, ZBROEHEEZEOBANDY., I FHRIIL N/ BHIFTICH L TOHRIELSDIED,
BRNICR TERND, COLN/VEHFEXFTHHHEEFEORO ., RMAFHEEZNLYF
YR EDFERECOVNTIIEEERER =S LN/ VHHFTICH L THEE T 528285,
SGS Societe Generale de Surveillance S.A. v. Islamic Republic of Pakistan 4 TRz & I,
FHDIIIZMIMFITOVTORYDGEEREAH DG AICE, HEMWELOBDREZMIZD
AR B DFERMECDNTIE, HE LDFFKRMEIZ[HE LT (elevate) L THFEHZEDHIMTICR T
SHNETHEMAERHTEA TSR, |

4, FmRSRER

BHETF(TUILI)FEORREAE. HEMHRKHEBOFTERRENE N TS, KHEF(E
[BEIFITHD, B EFRELHE LFEREZHRECKBILE LT AEKEZY LOFEKRETH
26DIE, BEHETF (TUILI)EKEODEEICE>THEZTOUEEEZDEDTIEIRL,S, HEH-
NAKIZH TR EFRIETH 0L, ZUDOBEICL>THSN ., RETIERHG LIFL /N
VEHH AR BRMELT IABAD oL THD(LEHEEE KL, AfhEH M5 AN
TULVELY), £ dE B EFREIC DOV TR KD FMRREIRICUES>TE T IXL /N HHIFT
TOFHREEDDIEMNENENSTEIZRD,

BE. NMEEHE T, SEEXRBITL I FBAFEZIURE I (HE 7.2 F)IMELL o,
B 3L A Toto MBEICL/N/ U FTBEHIFTIZIRFL TLEADTH S, LHL, SO RIZDNTHELEL.
B 37 A Toto ML /N/ U TEEHIFTICIRERL = DIE RN LB RETHI0D. BEHFETF(FILT)
FHEUNOBREREERETRT DHE LB KRETEZN LFREERFISN, LA/ UITEE
HIFRDFHEMNMERBLTVNDEICZADHZESNRNEELE,

RRIZ, REE(E 2012 £ 07 A 07 BIZEREAHEHIBT (Award) 723N =HY, BILADEKIEEED
ZHINT=,

5. BRBEX

ABUT -LINIOBBRTE 725 (MEREFERINIEE “fork-in-the-road”)

If these consultations do not result in a solution within six months from the date of written request

for settlement, the investor may submit the dispute, at his choice, for settlement to:
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(a) the competent court of the Contracting Party in the territory of which the investment has

been made; or

(b) the International Center for the Settlement of Investment Disputes (ICSID) providedfor by
the Convention on the Settlement ofIlnvestment Disputes between States and Nationals ofthe
other States, opened for signature at Washington, on March 18, 1965, in case both Contracting

Parties have become members of this Convention; or

(c) an ad hoc tribunal which, unless otherwise agreed by the Parties to the dispute, shall be
established under the arbitration rules ofthe United Nations Commission ofInternational Trade

Law (UNCITRAL).

The choice made as per subparagraphs a, b, and c herein above is final.
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[(EER% 03]
SGS Société Générale de Surveillance SA
\Y;
Republic of the Philippines

ICSID No ARB/02/6
2004 01 A 29 H

1. EXIER

o[H: EBE(T0)EY - A R BB E)

oYIHTAE AR 2004401 A 29 H

oY MrDFESE: B BEHE Y BT (Decision of the Tribunal on Objections to Jurisdiction)
oHHTANAME: FHRIBA

oHIIT A SGS Société Générale de Surveillance SA(X A XiEA. ISGS])
X RvalES Republic of Philippines (Z7«J)EV E£FE. [T4)E> )
o TELMmA:

O ZHLEDBERIZODE HEBEROENET(TUILI)FBEICEODNTHREMRZHER
Y HIENTEDN (1) — hEZEDEEEHERR (juriscition) (B E)

@ ZHLEDBERIZODE HEBEPOENETF(TUILI)FBEICEINTHREMRZHER
LT HENTEDN (2) —FBRDOZIEATREM (admissibility) (B E)

o RAUk

BERIZNTEIRC RTLEAZKIZEAT 22D THEIN, BEHEEHKIHTIEHEF(TY
TLIEE"” ORBER - ERVELBRHBHEFADNS D1 DTH 5,

2. EEOBE

SGS &, Z4EVBREEMABYRE Y —EXITOVNTERNEMHIEL. SHICZDERO AN FHE
HIFT=1%. 1991 4 08 A 23 BICH=IZHAR 3 F£DORIFEDE K (Comprehensive Import Supervision
Services, [CISS 2 ) &FE#ELT=, TOHRISIZ 3 EEHIEEZERTHE | BIE. B 2 BIEHLEE
&S, 2000 £F 03 A 31 BETHEELIZ, CORRTR T LIZDIE GATT-WTO DFHES R T Ly
DEAIZHE, BE [ lZEA S EE BRI B R ORI R AR O o1=2E T, T4VEVBFAHT Y AT

2 BALE KB &EHETEEBE(TUILIEE) 12009 FRFELY BENEHETES RERRE)
http://www.meti.go.jp/policy/trade policy/epa/pdf/FY22BITreport/invt.pdf (FFEEER—LR—T),
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LBAZRSLIECENEHDESTHS, SGS 1E. N LD L BIBRIZEY CHF(RARTTYV)
202,413,047.36 (¥ 1 /& 4000 75 US KIL)DFEKRETo1=,

3. ¥ 05IA

(1) BHEF(TUILI)EBOMEEIZDNT
“(b) Jurisdiction under the “Umbrella Clause™: Article X(2)

113. On the footing that it had made an investment in the territory of the Philippines, the principal
jurisdictional submission of SGS is that, having failed to pay for services due under the CISS
Agreement, the Philippines is in breach of Article X(2) of the BIT, and that the Tribunal’s
jurisdiction is attracted by Article VIII(2) in respect of such breaches. The Philippines for its part
denies that Article X(2) has such an effect, relying inter alia on the decision of the SGS v. Pakistan

Tribunal on the equivalent BIT provision in that case.

114. One must begin with the actual text of Article X. It is headed “Other Commitments”. Article
X(1) is a kind of “without prejudice” clause, providing that legislative provisions or international
law rules more favourable to an investor shall to that extent “prevail over this Agreement”. It deals
with the relation between commitments under the BIT and distinct commitments under host State
law or under other rules of international law. It does not appear to impose any additional obligation

on the host State in the framework of the BIT.”
TX E£QE[7YILIEBEIZDNTOEEEIER

113. T4JEV BB TOHRENGESNEWNSFHRDBET, SGS DEEERICEATHE-5EkK
(. T1JEUIF CISS M EDH—ERREXZIDENCETHRERE X F(QEITERTHIELE
BY, BRERICDOVNTHMAEZEG VI FQBEICEDWTEEIERER 5. £LVSEDTHD,
BT IEVIE, REROE EHEFENBRBELEAE = SGS v Pakistan EH- P EIERE LRI,
X £Q)BIZFZEDLIGRRIEENETIRL TS, ]

M114. [ZLBHIZ. X EOXEIBRET D, ZAMNUE[ZDMOIAZ YA TH D, X (1) IEIL,
WD B[ DIEFIBRICT R E 52 52 L70< ] (FA%) ("without prejudice”) LB THY, LYK
BRICEMNGIEXIGEREII AN B EREICEBET DIEED D, Chid, HEHEICEDIES
YNAVNERE XD EREICE IO AT VAN DR ERET 2D TH B, HEH
EDHEA DM T, HEZAEICHL TEINNBRFEZRTEDTIEAEL, |

“115. Article X(2) is different. It reads:
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‘Each Contracting Party shall observe any obligation it has assumed with regard to specific

investments in its territory by investors of the other Contracting Party.’

This is not expressed as a without prejudice clause, unlike Article X(1). It uses the mandatory term
“shall”, in the same way as substantive Articles III-VI. The term “any obligation” is capable of
applying to obligations arising under national law, e.g. those arising from a contract; indeed, it
would normally be under its own law that a host State would assume obligations “with regard to
specific investments in its territory by investors of the other Contracting Party”. Interpreting the
actual text of Article X(2), it would appear to say, and to say clearly, that each Contracting Party
shall observe any legal obligation it has assumed, or will in the future assume, with regard to specific
investments covered by the BIT. Article X(2) was adopted within the framework of the BIT, and has

to be construed as intended to be effective within that framework.”

M15. X £QEIEINEERY, LTROKIIZHEET S,

[BHENER. HOFBNEORERNB COBBITHLTAITRHENDKREICEALTEIEZT
WG EBHEFLRTNIERSR0, ]

CHIE XE(DBEOLIBFAELIBETIIR, thOEEMWEZIETHD I EHD VI FETERERIZ,
EHxaHLHI [shalllzALNTNS, [LWAVREERFIEVNOIXED BERELELHETR. HAER
KODETIERBICKHLTCEAT ILIEAEETH D, IoIc, HEZAENTEHCZOERIZX TS
OB HEDHZEROHENEEICELTIRHEEFIETZT20K. BEEECDEDOREHD
TTTHD, X £Q)EOXEDRRELTEL, BHBUEIXREREDOR R EDHELDEH
RTELMNEIZTZTERE. XIXFEESIZTZHEHRFL. EFLBTNEELR, £5d, X &
Q) EEHEEREDOHAHERINLTNDOEND, TORMBAZENTHEMNELRDIILEEZRERLT
WBHEDEL T, FBIRENGRFNITRSLRN, |

“116. The object and purpose of the BIT supports an effective interpretation of Article X(2). The
BIT is a treaty for the promotion and reciprocal protection of investments. According to the
preamble it is intended “to create and maintain favourable conditions for investments by investors of
one Contracting Party in the territory of the other”. It is legitimate to resolve uncertainties in its

interpretation so as to favour the protection of covered investments

117. Moreover it will often be the case that a host State assumes obligations with regard to specific
investments at the time of entry, including investments entered into on the basis of contracts with
separate entities. Whether collateral guarantees, warranties or letters of comfort given by a host State
to induce the entry of foreign investments are binding or not, i.e. whether they constitute genuine

obligations or mere advertisements, will be a matter for determination under the applicable law,
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normally the law of the host State. But if commitments made by the State towards specific
investments do involve binding obligations or commitments under the applicable law, it seems
entirely consistent with the object and purpose of the BIT to hold that they are incorporated and
brought within the framework of the BIT by Article X(2).”

M16. HEBEDENG. X FQENBR THILDEINEXZADENDTHD, REBEL. KE
DIREEINICKH T DA ZREZBNEL TS, BIXIENE, [FHEHNE DR ERHI i
NEDOBRZENTITOREDEDITHFELVRAZEYHL, #FTOICLEBRLTODDTSH
%, BREBNDHHEEL. AR EDREIZHNIZLRDLIIARRT DOMNEITED,

117. ZoI2 BHEZAEN, BORLFERDIAEANEKREBEREOBOZKICE IFFEDNHEEN TS
NBRIZEHBHESIEZITHILELIELIERZ NS, HEZAEHICL>TEINDIITTIIL-F
vIUTA—THN, RENERTHNLE— - FT -2 TH—hTHN. NEREEEFT5-HI2T
SRENEMWENEFONESIH, DEYRKDEHKELRONENELEELXAITBERODOME,
EPEIZE DN TROBNEINEZRTHY, ZOEIASIEOHLVNDSEEREZAEETHD,
LHL. BEDHREIZAIT THREZ AE DT 2OI UMM UMY, UHOEERENEZDLETEHERN
HERNHIEHNIIAZIYMINR DO THNE, TNERE X FQ)EEZECTHREHEDRHE
HDBEMNEYRAL ZES, HEHEDEMICIBOLTRERICEESNTHD, |

(2) ZEF(TUTLT)EKEBEORE RIREME

“121. The first reason was textual. As the Tribunal noted, Article 11 could cover a wide range of
commitments including legislative commitments; it went on to say that the interpretation favoured
by SGS was “susceptible of almost indefinite expansion”. It is true that Article X(2) of the
Swiss-Philippines BIT likewise is not limited to contractual obligations. But it is limited to
“obligations... assumed with regard to specific investments”. For Article X(2) to be applicable, the
host State must have assumed a legal obligation, and it must have been assumed vis-a-vis the
specific investment—not as a matter of the application of some legal obligation of a general
character. This is very far from elevating to the international level all “the municipal legislative or

administrative or other unilateral measures of a Contracting Party.”

122. Secondly, the Tribunal applied general principles of international law to generate a presumption
against the broad interpretation of Article 11. The principle relied on was that “a violation of a
contract entered into by a State with an investor of another State, is not, by itself, a violation of
international law”. This principle is well established. It was affirmed by the ad hoc Committee in the
Vivendi case, cited by the Tribunal. But the Franco-Argentine BIT considered in the Vivendi case

did not contain any equivalent to Article 11 of the Swiss-Pakistan BIT, and the ad hoc Committee
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therefore did not need to consider whether a clause in a treaty requiring a State to observe specific
domestic commitments has effect in international law. Certainly it might do so, as the International
Law Commission observed in its commentary to Article 3 of the ILC Articles on Responsibility of
States for Internationally Wrongful Acts. The question is essentially one of interpretation, and does

not seem to be determined by any presumption.”

M21. 5 1 OEHE, XETHD, S RLTELLIIZ BE 11 RIEAHAEFEOIAZYMUNES
N—=F2HDTHY, ILAICKDAITVYM UM EEND, SHIZESELIE, SGS BNERTD[(EFELAL
B EICTER T HIENATRETHDIENSITELTED, A A T(EVHE X FQIBDLIBRE
HiE, ZH EORBICRETINGWD, UL, TRECKREICEELTEIEZToN- - BB
RESND, X FQENERASNLHICIE, BEZABNENGRFTESISZTHENNE
THY., SHIZ—RUMEEEZR T HALHDENRBOBERICENTTIEKT, HEDHREIZDL
TEIEZF O TRIINEERSE, £ TOMFRE OB IEXIFITHRHE LLIE—FH R
BEBIZEEEDLANILIZETEIZE LITFRE0NSDEE, £GE5TLVS,

122. B2 12, EZEFEREO—RRNZER T DILICELY, 11 FOLRERGERIZELEDHEL
(F 2 H#E 5 (presumption) & R HH 3 2ENTED, [ELMOMBHUEDHREREOEDEIEZERIE, £
NBRIEEREEZERTEGEWNEWSRRITH S, CORANE, +0MHILLEEDTHS, Vivendi =
HOTRRYIZEBRICEBVTHRERSN, HHELSIAFHTHD, LHL., Vivendi FHTRETS
NETITVR-TILEUFUABEIERAR - RFREZVBE 11 FERILHEDTIHGL, TRARVIEER
FEICHEDERNMITYNMAUIDETERBMNTILZIBEOREN. BRELOBRERD
MEIMERET T DMBELNGA D=, 3BAA. BREEEX 3 FOFRIIBVTEEREZERN
ERLTWNSEIZ, BRELEDRRIFELTNDDTHAS, COMBIEARENIZHEROBBETH
Y, A DHERBIZE > TROLNDENSHRETHALY, |

“123. Thirdly, the Tribunal was concerned that the effect of a broad interpretation would be, inter
alia, to override dispute settlement clauses negotiated in particular contracts. The present Tribunal
agrees with this concern, but—as will be seen—it does not accept that this follows from the broad

interpretation of Article X(2).

124. Fourthly and subsidiarily, the Tribunal in SGS v. Pakistan found support for its conclusion in
the fact that Article 11 is located at the end of the BIT, after the basic jurisdictional clauses, whereas
if it had been intended to impose substantive international obligations it would more naturally have
appeared earlier. This factor is entitled to some weight, and it is the case that where it appears (as it
does in only a minority of BITs) the “umbrella” clause is usually located earlier in the text. But the
Tribunal does not regard the location of the provision as decisive, having regard to the other

considerations recited above. In particular, it is difficult to accept that the same language in other
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Philippines BITs is legally operative, but that it is legally inoperative in the Swiss-Philippines BIT

merely because of its location.”

[23. % 3 12, YPHEFLEHLRBRODEICONT, FIZHFEDENZBENWTRSERFHD
WMERRFEEZEZSBRADNEREF ONEINZIDONT, BEL TS, HBHEFHEE. hH1 DB
EHBEDD, BT 5E312. XFEQ)BIZOWTALRBIREESI=HDEN>TEDLIEIERIZ
BBHEFEZTIVRLY,

124. 5 412, (HHERLIERTHSH, SGS v Pakistan FHDMHRIEL, 11 EALLEENLER
A LEORBEFRLILTIHELELFIDESIITHESNTNIRERIBTHIDIZ, EARNGINSE
RRAZEOBROEERENRREICHELTHIILERIELTWDS, CORITHIBEEREL
BIFNIEEES (7o ILIIFEEBOLELDFFEEREDSETIEDHLMRLSNAENED
TEHDEDOD) BEIEEOEFDIFIITRESNDEDTHDIILE, EETHD, LHL, BhEHE
(X, MEDNMEBIAREW THIEEEAT, FIRDLIBMOBEREEERT D, . BDTIEY
DFEELEREREDOR—DXEN B THIDIZ, MENKEBLTNEHTAA R - T4IEVH
EIZBITHHZEELTHAEREBYZIENENIDIE, 21T ANEEL, |

“127. To summarize, for present purposes Article X(2) includes commitments or obligations arising
under contracts entered into by the host State. The basic obligation on the State in this case is the
obligation to pay what is due under the contract, which is an obligation assumed with regard to the
specific investment (the performance of services under the CISS Agreement). But this obligation
does not mean that the determination of how much money the Philippines is obliged to pay becomes
a treaty matter. The extent of the obligation is still governed by the contract, and it can only be

determined by reference to the terms of the contract.

128. To summarize the Tribunal’s conclusions on this point, Article X(2) makes it a breach of the
BIT for the host State to fail to observe binding commitments, including contractual commitments,
which it has assumed with regard to specific investments. But it does not convert the issue of the
extent or content of such obligations into an issue of international law. That issue (in the present case,
the issue of how much is payable for services provided under the CISS Agreement) is still governed
by the investment agreement. In the absence of other factors it could be decided by a tribunal
constituted pursuant to Article VIII(2). The proper law of the CISS Agreement is the law of the
Philippines, which in any event this Tribunal is directed to apply by Article 42(1) of the ICSID
Convention. On the other hand, if some other court or tribunal has exclusive jurisdiction over the

Agreement, the position may be different.”
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M27. £EHdE KELOBFRTIE X £Q)BIFEREZABENMEELIZEZKICEDQOI ML
XIEBBLELIDOTHD, AEICBITHHEZABDOERNGRB LT, N EXIFHICE
SIEHICOVTEXIELRTILETHY., TNIEFHEDOHRECELTEIEZHoNE0THD
(CISS EHIZHINEHKDBITTHD), LHL., ZOEHIL, T(IEUNKSTINEFEADHINE
WSTEIZDWTRET BIEN, HE LDOMRBELRDLEERLTLVEN, REOABRIFIKAZ
MICKYRFDDOTHY, ENEHESRBLTHD TRETET DD THS,

128. COFMAIZDONTOHMEZDIMEREELDDE, X () HEE, HEZAENEEDHREIC
BLTEIERTEEN LOIZIYMUINEEC R AHIAIUM I EETLBV LB EERE
FTEHLDTHD, LML, EHBEV>TEEOARCEEDOMBEE T, EREALOMBELTHDT
(F420, FORIEG (RGTIE, CISS EZHRIZE DTS DOTIEBLBINENSIBBTH D).
KARELTHREZNCEDVWTRESNDS, thOERMNR BT AE, HE VI £Q)IEICE
DNVTHERESNDHEEICL O TRESNFDIFIETHD, CISS DEUKIFT(IEVETHY, b
HIEEWNFTNIZE L ICSID £/ 42 £(DIBIZKYZDEIIZFTDL5GELNTNNDDTH D, fthA.
ZRIONTEHH XS HEFEENERBEEERBEBLTVDDOTHNIL, RRIEEE>TLD, ]

(3) =ZIAJREME (admissibility)
“(iv) Conclusion on Article 12 of the CISS Agreement

155. To summarise, in the Tribunal’s view its jurisdiction is defined by reference to the BIT and the
ICSID Convention. But the Tribunal should not exercise its jurisdiction over a contractual claim
when the parties have already agreed on how such a claim is to be resolved, and have done so
exclusively. SGS should not be able to approbate and reprobate in respect of the same contract: if it
claims under the contract, it should comply with the contract in respect of the very matter which is
the foundation of its claim. The Philippine courts are available to hear SGS’s contract claim. Until
the question of the scope or extent of the Respondent’s obligation to pay is clarified—whether by
agreement between the parties or by proceedings in the Philippine courts as provided for in Article
12 of the CISS Agreement—a decision by this Tribunal on SGS’s claim to payment would be

premature.”
[(vi)CISS B# 12 EIZ D\ T D&

155. FLHDE HAFHEE. BEERCOVTIZRERER L ICSID £HNESBTHLETRE
>TKBEEZ D, LML, UEENZN LDFERICOVNTOMEMRRTEIZOVNTEELTHEY,
NOERBHBLDTHINGEL, MEZSEEERBRETEST NS TRNEE XS, SGS A% RILE
HWOBEF G ERRLAFLGEDE G T S (approbate and reprobate) ZEZERJRELIALHNE
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TRV, TAUEVEHIFTIE, SGS DK LDOFEKREFEHIM T HEATED, UEEHMDAR
[2&k>TTHN, CISS Y 12 FICHESN=T4IEVHHAMOFHIZL>TTHN., HEHIED
XHUEBOBERVEENI>ZTYSNIETE. YHREOIILEBICET LR T
FF A ) B (premature) TH 3, |

4, FmRSRER

BT (TUILI)RIAICEDE, BEORN LOEMEREMBEITFHLAL LA TEINE
SMZDNTD, FZHZERBRHEHIBIHID 1 DTH2,

EEBHIBOTTIZALTHLNT —REMN, 2D SGS v Philippine F4(&, [ EEEHER
(jurisdiction) J[F B E T HH, ZMICEBWMFMRREZENHNIE, admissibiliy (ZIERIEEM) |
FEESNDELE(EEERBAREZEELEIERE 02]Toto Construttori Generali SpA v The
Republic of Lebanon 2H8"), HaAILlc, BEOEKRSIZNIZEEEMRZTENHY(FND
EBRIFELWEH THS). SGS v Philippine FHICH->TEEEZZRZNICIIHMEMRREIEES
(RETRHABVEDFERIZEESRN, FERBICEENENBEOERERZRZN LOFEREEE
IR B HBICELGATOIXELNI LTG5,

tolh, BFLIEE, SEEROARICE>TTHN, CISS £ 12 FITRESN=T1)EY
HHFOFHICE->TTHN., AILEDXILVEBOHRE R VEENETYSNHETIE, S
HEDZILEHFICEA T H¥IMTZ 2 I I2IZRFHA 15 B (premature) TH D 1EL TS, £78dE, —BF
ESNIFRRFHEERTHEAMFOBRENFONRIZE, BREMRHEOFHIFATED
EWSTEIZEASM, HoEH, [EFEE 04]Saipem SpA v The People’s Republic of Bangladesh & T}
[EMR% 05]ATA Construction, Industrial and Trading Company v The Hashemite Kingdom of
Jordan DL, HEFHT - EHIBRERICHLTUET—EDEHE TR EBEICLDRENDHON
BPLUIVEBRTIVENDD,

P EBic, COMBICRLELVEEELDLO (ERBEZENOLSI RN EOEFNREFBEONRLERDIILE
HAWIZEET HHD)EL T, SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, [CSID
Case No. ARB/01/13(2003 4£ 08 A 06 B)h'% 5.

Y HEEEE, —EOEREERETHD, SLHHFEEBHGH oL, FANRESHEHHFTLIREY E
DEBRHHERE ENHHEBETOLER CLYVLEZEHFTOBEOFT RN HIEIND, EEHHEE BN
BHEEETEDDIEDEEICE>TELDN, BRI EICHIIFATHNEL, BERITFORSB (VN OFER
EOHHEENEESNDILIFTE>TEAK DD, BHIHF(HANOE., LEA>TRE IR FTEEOERLIAT
DEENBEEINDLIZHES, S—FDAHEEERNT, HHFTOFHEBEHRICERTERAEANZL
HEOREAMMEWET TRIBRL TODAIBEEE LD T, £EHDNEEDTIERLY,
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(EFR% 04]
Saipem SpA
%
The People’s Republic of Bangladesh

ICSID No ARB/05/07
2009 5 06 A 30 H

o[ EREARIT N TIToamERE)
oYIWTEFERAH: 2009 4 06 A 30 H
oIMTDIERE:  AZEFIMT(Award)
oHIMNABE: FKRIBER
eERIL A: Saipem SpA (27 A A, [Saipem])
o R EA T [E: The People’s Republic of Bangladesh(/N\> 45T a ARHFE, [1\UFT 57
val)
o T ELIMM!
O FEREFROITHDERNDRERB(EREEEFXSEICOEETE. ERFEEZXIZEIC
DEBTE)
Q@ REHEFFERHER(EE)
@ WAE&EE)

[El

o RAUk

EFRHHFMOBRE IR T 2BE - EESNALNBBEIN, HZEIZIFHERE ST 2EFE
YA ISN=IZHELWEDELTEZEDEEREE (USD 5,883,770.80 + USD 265,000.00 + €
110,995.92) W/HSNT=,

REICBTFNVTITY AHHFFOBEEFHEADN ADEREFZOBOEFEL T BIHELD
THIN, hERGETORHFTOMEAEZTAZIN LT 2-HODRVNM LR D, T, tHRET
MERUTH>T. FEURNORSEBETORES -t RBTORBEEDOH A NN GRE
LTHY, HABINECETHE, ECEFTLOHFHVTUNBVDONFEOEELRBERLLT, b
EU~DSEIZHEA,

2. EROHME
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1990 4 02 A 14 B, I AN -FAE Saipem (&, NV T TTY1aORAREREEEA Petrobangla
EER 409 FOA—RLDHRNATIAVZEENERHRE Lz, COTOC /NIRRT RUTE
PRBH %17 = (International Development Association, IDA) DEE & - THEIZKDEDTHY, LK1
%5 USD 34,796,140 U BDT(INXUF 5T 4> 2-25) 415,664,200 TéHhofz, ZREIEIL /NS
TV A MEMEA YN, ERASEEIEZ. HEAL3LOICCHEIMRBRFEELTE
BEINTULV=,

LATOFEIEAE 1991 £ 04 B 30 B THo=H . TWIFAAD R FBEFHFICLDAMRENE
DEFBIZE>TITHITEIEL, HILA -FEFEE Saipem MDIFFTEAMBRALENICKZEINEF
IL—LFH 2,100 BRILE, FEZE Petrobangla AN bIFEIERES 9,100 ARILDFEKREL ST,

D&, 1992 F 04 A 30 BETO | FOTHIERIZOVWTAEZL, BERRICOVTHMHFRRIT
D E A (under pressure from the World Bank) |[23 X% 168%>T 1992407 B 09 BIZEHEAEDS
LELDOMNREINA, BHILA - FEEFE Saipem 23X LT USD11,438,000 £ #\52E&Ao=A%
BRICENIE, BB 112, NI STV aBRF R U EE Petrobangla AMREES H & (verification and
examination). 5 2 [ZBESZEOREICDONT 1 AMBAIZEDHEIARSNDEDESA TN
1=

ZD%. 1993 £ 06 A 07 H. BIL A 558 F Saipem (& USD7,500,000 & U BDT123,000,000 M
T HERDT ICC hFEIRHE, Petrobangla [& ICC HERIZEDHEHIMEREZFESE. 1995 € 11 A 27
HOEBEEMRBIHMICLYRION, SHICEARFEHOETIVTIZENTH, BILAN-FEE
Saipem DEIRICENIEFIZ EHABITIRELODEBEDON T ST - A YhH TOEAZHH
FEEMRIE T ARIEAENTEOITHD, =, FIEE Petrobangla (&£, #< DEFLIZDLNTEERLEE
PREBILTEAT oA, £7T ICC MEZEICKYA TSNS, ICC HEIT. LTOFFIhAHOT
HEATL, &EMIZIE 2003 4 05 A 09 BISFHEFIBIN TSN, FIEZE Petrobangla (XL T USD
6,148,770.80 XU EUR110,995.92 Oz ihAmtEdnrz,

LER ICC HEDEmAIZH, FEFE Petrobangla (&, # v A FEHIFTIZ ICC {HEIEDRE (FERR)
EUHL (revocation) Z BRI T, FAVHEFEHHIFTIC ICC BB EELHDBRITHITO, £
NITISCTHYHEEZHIATE 1997 £ 11 A 24 BICEEZLGHETL, ZOHRELHRIZDT:
DTELEMBERYRL TN, FyAth B EHIATIE, 2000 4 04 A 05 BIZ ICC fhEEDHEE
BREEYUETHRETR Lz, BILAN-FEAZE Saipem (&, Bz EHIRICX 3 HITRIGWZL TN
B

SBIZ, ICC hEHIM A H SN TREIZ, HIT 3 Petrobangla (X, 2003 4 07 B 19 BIZ{hE:H #rEUH
RNEDYHEFERHIFTCIRELZ, SRISHLTEYhEEIL. ICC HEZEDHERIFEVUHEINT
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WBDT, AT EHIBIEFEELGWN=H, BUERZAFEELAEWELTECEERA B ERIEET
L=,

ZD. 2004 £ 10 B 05 H, BiLA-FFHBFE Saipem A GHREMHEFELREL,

3. ¥IMrERr D3I A

(1) NUTSTL I FTOERERIZ DT

“155. Having carefully reviewed the procedural orders referred to in the Revocation Decision as the
cause of the ICC Tribunal’s misconduct, the Tribunal did not find the slightest trace of error or
wrongdoing. Under these circumstances, the finding of the Court that the arbitrators “committed
misconduct” lacks any justification. As emphasized by Saipem at the Hearing, if one carefully
studies the Revocation Decision of 2 April 2000, one fails to see any reference whatsoever to the law
that was allegedly “manifest[ly] disregard[ed]”. By way of consequence, it is unfounded to then infer
from such an ill founded finding of misconduct that “there is a likelihood of miscarriage of justice”.
Equally unfounded is the consequence drawn by the Court when declaring the revocation of the

authority of the ICC Tribunal. This declaration can only be viewed as a grossly unfair ruling.”

[155. BUHRE (Revocation Decision) TS k&, ICC fh#EIZENDIEST (misconduct) DIRHES
EFEASTERICEELEN BHBEEIEBRXIERETAHDONNTOEIZALRDITHILETE
Emofz, SOLIIRRO T Tl BT, EANTIETIZFT oL RELZDIE, EHGER
% RLNTWB, Saipem ME7U T TREFAL=LSIZ, 2000 4E 04 B 02 B OBUE R EE T EER T
9 5bE, [BALMTEEINIEESNTOSENMATHEIMNZDNT, £LERMENIENDH
%, COER, TDEIBBoFEIZKUMEBORI A HDIEDIEITOREEITOILIE, BHL
EREBEDTH D, RFRIZ, FHIFTA ICC MEEDHEERENYET EOMRBMET S LI=2LCD
WTH, IBEAFFERNTND, COEEF ELTNERGREHBT THDENIEN ALY, |

“156. The Tribunal is reinforced in that conclusion by the fact that Bangladesh does not criticize in
these proceedings the conduct of the ICC Arbitral Tribunal. As convincingly stressed by Saipem at
the Hearing, Bangladesh does not even try to show that the ICC Arbitrators’ conduct was somehow
inappropriate, illegitimate or unfair. To the contrary, Bangladesh tries to justify the decision to
revoke the authority of the ICC Tribunal exclusively on the ground that the test set forth in Article 5
of the BAA is not stringent and leaves the authority free to extrapolate that the arbitrators may be

likely to commit a miscarriage of justice. In none of its submissions in the present arbitration did
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Bangladesh even attempt to show that the ICC Tribunal committed misconduct and that such alleged

misconduct could reasonably justify the revocation of the arbitrators.”

[156. COfERIE. NV TTT2ah ICC HEZEDED-FHEIHENTALEZEER G >1-C
EDDBEEMIFEND, Saipem MNETUUTIZENTHRENHEE>TECERLIZELSIZ, NVTFTY
AF ICC HEADITAMISIDEKIZEVWT A B Y THAHAEFRIFELIIETOLAE N o=, K
X, NUTTTYald, N SToaEE 5 FITHEShEEENTNEERBE TRNIES
DEFIFTIEHBADRBORIREEMEABVNEHERTHLLBEHBDEE, HHIFORELZELEL
FSELTND, RFEFHHBNTT B, N FToald ICC HEENIETETL. EILIEFT
DE=OITfP R NREBUEN A BN ARLDELTE S{EINDIDE, EWSEIRIIITHIT5ELTL
BLDTH5, |

“157. Furthermore, inasmuch as the limited contents of the Revocation Decision allow to draw any
conclusion as to the reasons of the Court, the Tribunal cannot but agree with Saipem that the judge

“simply took as granted what Petrobangla falsely presented”[reference omitted].

158. Finally, the Tribunal notes that there is no indication in the record that the ICC Arbitrators were
at any time consulted, let alone heard, by the courts of Bangladesh during the process leading to the

decision revoking their authority.

159. For all these reasons, the Tribunal considers that the Bangladeshi courts abused their
supervisory jurisdiction over the arbitration process. It is true that the revocation of an arbitrator’s
authority can legitimately be ordered in case of misconduct. It is further true that in making such
order national courts do have substantial discretion. However, they cannot use their jurisdiction to
revoke arbitrators for reasons wholly unrelated with such misconduct and the risks it carries for the
fair resolution of the dispute. Taken together, the standard for revocation used by the Bangladesh
courts and the manner in which the judge applied that standard to the facts indeed constituted an

abuse of right.”

[157. SBI2, BUHREDB B HEARICLDET TIE HHFOEREXASEREEEIHI L
X TET, BhEEIL. FHBEILTEIZ Petrobangla DiR>/=FRERDI=M>EEHRDFEIED
Saipem D FEICEA B BT HE ALY,

158. &%, YhFEE, LEICESLTHATEH, HEANRBEFCERENDFHEEBL T, ICC
FHAD, NI STUARHFILCERBRROBEEEZONBVDEFEEAA. BERESRON
=T naNEs, FRELTLS,
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159. TNHDOLTHOEANLLT, BFHEEE. NV TITLaHHAMIEFRISHETHIED
DEBIEREERLEZIDEEZ D, BENIIFETLH-0ELIE, MEABEECEEG T 5L
£2LETHD, SHITESLEREICEVWTE, BRBHAHAERICIRENEREZF OILLEL
THd, UL, ZOXIIGIEFTEEMDONDOYLENERIZEKY, E-E AR FORTRERR
EBEIETILEVRVELT MEANREERYE T HICB 2 OHIMHEREITHET ST LETER
W, FEHDE NI TTYaAHHFOANREEBCEOODESEL AEFRICHLCRIELE
EEATEIOYAIE. £ERERTHD. |

(2) NY &£#3:&&IZD\T

“166. Bangladesh is right that Article II(3) of the New York Convention requires courts of member
states to refer the parties to arbitration “when seized of an action in a matter in respect of which the
parties have made an [arbitration] agreement”. However, Article II(1) of the New York Convention

imposes on Bangladesh a wider obligation to “recognize” arbitration agreements.

167. Based on that obligation, it is for instance generally acknowledged that the issuance of an
anti-arbitration injunction can amount to a violation of the principle embedded in Article II of the
New York Convention. One could think that the present case is different, however, from an
anti-arbitration injunction. Technically, the courts of Bangladesh did not target the arbitration or the
arbitration agreement in itself, but revoked the authority of the arbitrators. However, it is the
Tribunal’s opinion that a decision to revoke the arbitrators’ authority can amount to a violation of
Article IT of the New York Convention whenever it de facto “prevents or immobilizes the arbitration
that seeks to implement that [arbitration] agreement” thus completely frustrating if not the wording

at least the spirit of the Convention. This is indeed what happened here.

168. This conclusion is supported by the fact that in this case several Bangladeshi courts issued
injunctions against the continuation of the ICC Arbitration [reference omitted], thus de facto

frustrating the arbitration agreement.

170. In the light of these developments, the Tribunal concludes that the revocation of the
arbitrators’ authority was contrary to international law, in particular to the principle of abuse of

rights and the New York Convention.”

[166. NY &89 11 £ Q3)EIZ. fEHNEOZHLIFTIE. [MEENHHICODVTEELTLBEIEICD
WTCERADH B AT IRBEADHTEER T IEDOTHIEVSIRIZBNTIE, NV TTTald
IELL, LALNY ERITE(DEIE NTIToalc L ThEERETER T SKYAE
REFEZLTNDDTHD,
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167. CORBICEDNT, HIZIXHEFEZLBBENY £ 1 RISADONEZRAIER T 5L
(2722 EDERGRHINTND, AT PHE EHSLEERD, BMBPIZENIE VT TY
ARHFFEHEBAIPREBEEBREEDOBICLTWSHITTIEARL R ADHEREMBIZL
TWBDHTHD, LHL, BHFZEELTE, HEADHIMIERZIRYE I LF FRLMFHEE
BEEALESIETDECADHBEFHELZLILL, RIFHWEESEKLIT, FHNOXELETEER
IBTHEDBLEEENOBEETHET D2 LICHRDHAICIF NY £ T FEBREBRYSDEEZ D,
AUETRETCVNDDIXIEIZZSLEEETHD,

168. COfEMIE. RETENV T ST A HHFANEEIZEHE ST ICC MEDHITICNTHELE
HmSEHL, EELFPHEAEOEREZHELELEISELTWVCENSEERITENS,

169. TNLDRRETMNS, BHEEIL, HEAREECE L. BREIC, FICHEFIEREETS NY
ZHORBIIZRLTWSERERDIT S, |

4, SRARE

ApF, BRIERGLLCUE. FEEAVITRGICRON A BEINOER., B R xHES
(BEOAVITTEL, REFICLIBEMBEENMEREINIDHR /AT TH oD BER
NN, BHEESTREANDZEDDBVWRAAATHLHADT, BRIETHATHD)FITLKYT
EHETHEIEL, (REWIZIE) THOERIERDONDLODFEEDEMERIL—LERE
EDREEEDISEBE G oL, ARPLERTHD,

AT, BRI EIZNICEBARNICICC HE (EREWRINVT ST K, EE NNV
ITLA-FYATNERINTNT, WEFHREARLIFIBESNDTHEH, FFFE Petrobangla
M BN BENYTITYaTHELERKBAMAL THEFHROETEHELELESIELESE
Bl THD, B TERZETIE, KK, MEHIEPIE=ZETHEINETHIN, HRBTOMDE
[REmgREN R EE (BREeREEDOIISNS B AL ERER )L TR{ER LGN 7Y
THLLH D0, R, TBRSOEDESHNERENALEINDGDHG5T, hEME TR
EENTLEICLLH D, FEE ALEBE BHITERTRNERATHD,

AETIE, ChBREEDETOFEERLENDLSBHEIETAICEVDET. ICC HEHE
AMMEBFHEFTL AR E RLE(REANY T STV AT > TN =ELTE, A ST
N BEENBRT NI ST ABLTEBERELRTNIERLR, EVDEDTHARLY), O
NIZH LT, BT FERERWITIZEENVTSTY 1 - ByHESEEH AT L THhEF W EUY R
IERELZ, COBUHFRABRE. TIRUETAREFENFELLVOEWNSIFWR/RTRYIRIZ
FURITRENT=A, WFTNICLTEISLINV T ST a0 BB EN LR IGEBALN TH =D T,
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ICC hEH CHRMEHIMEFTNTEH, FFEFE Saipem [FERMRICITHEFIKRIRD RIAH M7 00
K ThHot=,

OLERRIE BEOEEHN, BALELNEAL TV SHEE I EEH TEHREZTONDGE
RBTHD, LI=h>T, COMEBHIRTE, BBl TEH DM, KWNZSEILGD, BH. TO5LEE
RBIZKT ST DD, TS EFEIE. BEZFTEETEIRTFRICRHBEFEL/EN DD TODHIFD
HEW, ZFLTURFEEEPEMET REL, |FETRIFARTIAEEHDILIEH. £
BEMNEALEBRMHOEERENSBONENSIZEZLL, £BAA, KEHRIIE=ZETHIMEM
DFIRD, ZRIAA - 35 - R OERETHEABTOFTENBIEFESLE, LML, KEIFANY
TIT B THO=HOITHEHIMICRoN DI OB L RO ETANGRINT, REBIZE
BEMBTHRTIIENTEEN, BRMEEICOOTEBERHEIZDOVNTO NY £HLNIILORE
E5Z5=0I121F, —EDEB/OEZAANDELLD, TNoETDICIEBMELIEOA T, HEMES
BRETRETHD,

3

)3

5. BBEX
NY &8 2 &

1. Each Contracting State shall recognize an agreement in writing under which the parties undertake
to submit to arbitration all or any differences which have arisen or which may arise between them in
respect of a defined relationship, whether contractual or not, concerning a subject matter capable of

settlement by arbitration.

2. The term ‘“agreement in writing” shall include an arbitral clause in a contract or an arbitration

agreement, signed by the parties or contained in an exchange of letters or telegrams.

3. The court of a Contracting State, when seized of an action in a matter in respect of which the
parties have made an agreement with within the meaning of this article, shall, at the request of one of
the parties, refer the parties to arbitration, unless it finds that the said agreement is null and void,

inoperative or incapable of being performed.

NI ST -yt AR FAMLIzEEND, EEMRBELEGTOF(1997F 11 H24BHD
12))

“[Saipem] is hereby restrained by an order of ad-interim injunction from proceeding with the

said arbitration proceeding case No. 7934/CK for a period of 8 (eight) weeks from date.”
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[E#% 05]
ATA Construction, Industrial and Trading Company
Vv
The Heshemite Kingdom of Jordan

ICSID Case No ARB/08/2"°
2010 205 B 18 B

o[H: ERE (1993 FEMLI-INZUHREHE 11993 FMLI-TILZY BIT) R
(£ 2006 % 1 A 23 B)

oHWrEAH: 20105 A 18 H

oHIHNAHE: FRRE

eEAIL A ATA Construction, Industrial and Trading Company (ML 33EA) . TATA )
o R EA T [E: LA - NP 22YNEE (The Hashemite Kingdom of Jordan, TFLA > 1)
o TELMM!

O BwEHEDRREEREE
@ TMHEEXITHEN I OREMEM
@ BEMBICIDBFEE

o RAUk

B ORI EZNI R IEEMIENRIN, BIERF - FEEWPFEG oL, BT EIT
L2 OFHIFTICHEHIBTBCERAZIRFL. LI VEHFERFEDOEREZT AN
THEHIBERUELZ, CCETIELLH D TIA L, LT APFEIE, BT EH BrE
BYSHELIESAICIE, BEILEOHBERETEDICEILEOBRENH o=, ZD=H. FAEE.
(I BHFOMHELWECEHROT Y MEREL O BEMRERIITHIETSRATREC
BOTLEWN, HEEZTIEFNEBTEINLIZELL, CORAICDOVT, FEENIILIVBEKE
RABREMETHY., FAZOFERNLEWIZEDOONT, HEEZITIHEF VS FERER
D BHEMEMEROLNTHFORNRELS1HTH S (MIZEHL[ERRE 04]15),

2. EEOHBE

SOUNIFNEE. BB EAELEZE(19), JCA Svy—FIL 2010 F 12 BE 18 HIZFERIH 5,
16 T EANEHHEREMSOBLTUNVENEETIEIM S TELRVOA, DKL B BT HIORXX EIZFDELS
BRRBIE M,
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HILAN-FFAEE ATA (X, 1998 5 A 2 BHF#H Arab Potash Company (T APC ) EDRETIEEF T
EZH(FIDIC MR THIZEIZBARRINTLSIA, 2 FIERB) EfFkELIZAN, TS IELORIC
BTKEATSE, RIEARIELIZ, F5EE APC [FFEEE ATA ORFREBOEFEBEBRLTEE
HEREELI=AY 2003 £ 9 A 30 B, hHEEFEE ATA DEEERDT. FEE APC DFE>
EEHT P EFFIET (TFIDIC &Il )%= FLZ (R B RAAE) [B% 29~331,

FEE APC (&, 2003 4 10 A 29 B, LA #ERET (Jordan Court of Appeal)|Z FIDIC {4
BUHERAAERREL =, LAV RERFEE. 2006 4 1 A 24 H. FIDIC HEHHIETAIILA Y KA 789
ZHEBALEZOXBYTHY, EERETERETHINLETVRE 786 &-788 FHNBAININET
Hor=ELT, FIDIC EHIMZIRYET LIS, MEEREDEDELEIEE 47], RIIA-FA
#F ATA [FINZUBEE B (Cour de cassation— LA D i #H T I EERLIZAY, 2007 £ 1 B
16 B, ILAUHERIF EREZEA L=, £0HE. BN -FEE ATA X ILEUE | BEFIFT
(Y EDOAREEIRELIYLIZD, EMICEHILA - FIEE ATA (&, AMEBREPEHEREL,

3. ¥IMrERor D3I A

“116.  (—EB4&H&) Upon the annulment of the Final Award by the Jordanian Court of Cassation,
the Claimant was entitled to initiate another arbitration under the Jordanian Law which existed at the
time of the conclusion of the Contract in 1998 and under international law, i.e. the then Jordanian
law and the New York Convention to which both Jordan and Turkey were party at all relevant times.
But in 2001, the Jordanian Arbitration Law (Law No. 31 of 2001) came into effect, including Article
51, last sentence, which provides for the extinguishment of the right to arbitration if an arbitral
award is annulled. That sentence unequivocally provides as follows: “The final decision nullifying

the award results in extinguishing the arbitration agreement.

117. At this juncture, the Tribunal observes that the right to arbitration is a distinct
“investment” within the meaning of the BIT because Article I(2)(a)(ii) defines an investment inter
alia as “claims to [...] any other rights to legitimate performance having financial value related to an
investment”. The right to arbitration could hardly be considered as something other than a “right [...]
to legitimate performance having financial value related to an investment”. This particular right was
not annulled with the enactment of the new Jordanian Arbitration Law (which took place before the

entry into force of the BIT) but upon the decision of the Jordanian Court of Cassation.”

rie.  (—HPERE)INAUHEIRICK DR PEHIBOBUELIZEY, BILAIF 1998 FOEKH
YRICHFEAELTOWEILA VERVERE, $0b5IN AV ERVIILAY -MLanmAN—EL
THNETHDZ1—I—IENIEDE, BEOMEERIAT HEFNH o=, LHL, 2001 £,
2001 LA HEE (2001 351 31 B 51 FEREXESOH T HERL., FHEHBAERY
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SHENEIGAIZIE, PEEZTPEFEER T HIEESNT, x| XFASHNIZLLTOLSIZHE
ET D, [MMEHMERYEITHREHNRE L. MHEBEEEDRIDET S,

117. CORIZEAL, hEEE, HEHEZTIEFEBIT IRQ)Q)()NTEET HERE. LUbT
[ EICEAT 2R ENMEEZE THELLRITAERDDIEFICOVNTOFERIEVSEBKICHLY
T, AR BEEMEITHD, MEEZTIHERN L [RECHITIHENMELZRTHE LA
1T 2ERODEFIUNDEDTHDEE, E 2, COMEFIL. (BIT DFEMBINDIEET D)
- ALE U EEA BTSN EADEVNS>TENESNEEDTIE AL, LT VEBIEDOREIZEL
YEIZENT, |

“121. For the reasons set forth below, the Tribunal finds that the extinguishment of the Claimant’s
right to arbitration by application of the last sentence of the 2001 Jordanian Arbitration Law was
contrary to the Turkey-Jordan BIT. The Tribunal’s notes that the very first BIT adjudicated under the
auspices of ICSID, in AAPL/Sri-Lankal?7, the arbitral tribunal stated:

[...] [T]he Bilateral Investment Treaty is not a self-contained closed legal system limited to
provide for substantive material rules of direct applicability, but it has to be envisaged within a
wider juridical context in which rules from other sources are integrated through implied
incorporation methods or by direct reference to certain supplementary rules, whether of

international law character or of domestic law nature.”

M21. UTFIZHRARBIEBICEY, HEFIEE 2001 ELAAEEOBERIZKYEILADHEEZ
(T BHEF| D JE 4k (extinguishment) (£, MLT-2ILZY BITIZER T 5, EEE. BAEIZGRIN
ICSID O BIT ({h&) D¥IWr. AAPL/Sri-Lanka £ " %8| A4 5:

[CERREHEL. EEERASNIEZRNRELZEDSIZTNBRRAESINZERRTHS
[CBFod . ERENMEZE IO THONENENEEEE IO THN, BRI
#H3A # (incorporation) D5 A XL AT FERY A IR EDEHERI S| A (direct reference) (Z&Y, D
ERELFE SN ELYRAVERNRKRICEWTEBSNRFAUIEDE, 1]

“123. From the outset, the parties focused on the conduct of the Jordanian courts in adjudicating the

grounds for annulment of the Final Award. Their actions could hardly be said to have constituted

'7" Asian Agricultural Products Ltd.. (AAPL) v. Sri Lanka, ICSID Case No. ARB/87/3, Award(21 June 1990 4F 6 B
21 B)-RABR(1990 F 6 B 15 H),
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abusive misconduct, bad faith or a denial of justice. Notwithstanding its finding of a lack of temporal
jurisdiction, the Tribunal would note that it was unconvinced that, even if there had been jurisdiction,
a claim of denial of justice, whether substantive or procedural, could have been sustained. case, State
authorities are estopped from undertaking any act that contradicts what they previously accepted as

obligations incumbent upon them in a given context.

124. But that is not the only issue at bar. After the annulment by the Jordanian courts, ATA should
have been able to invoke the Arbitration Agreement in the Contract; Jordanian courts, in accordance
with Article II of the New York Convention, should then have respected ATA’s right and refrained
from exercising their own jurisdiction on the substance of the dispute. In the Tribunal’s view, the
relevant issue on which to focus relates to the extinguishment by operation of Jordanian law of the
Arbitration Agreement upon the annulment of the Final Award. This legal consequence was dictated
by the second sentence of Article 51 of the 2001 Jordanian Arbitration Law. This operation of
Jordanian law opened the door to the adjudication of the parties’ dispute before the Jordanian State
courts, depriving the Claimant of its legitimate reliance on the Arbitration Agreement in the Contract

of 2 May 1998.”

M23. BH&LY, EEFIEEOFPRHBOBUEEHIC OV THBT S 22 &L U EFHIRT
DFMCEREL TS, AEEOTRE. BEANTETA. TEHNER. XIEHHDES
(denial of justice) Z#EM T HEETIE, BIESESSEMNTERL, KA B 4R (temporal
jurisdiction) & REEHIWTEN DM ENE LT MEEIL, FEAEEEREZFL T ELTH,
EEMNBLDOTHNFHENELDOTHN. BHDESICEIGERNRBAININETHDHLE,
HIEEREEICWHIENTEG M o=, SAELBIE. HATORBIZRLLTRET HEHTHD
EEBLTELFEICIONT, ChERTITHELELLEELLND,

124. LU, HHhEZEOHMEIBIIZNET TIEARL, LT EHFTA (hEH b ZE ) BRUSE L=
iz, (AL AN)ATA [FEKE LOMEFFBEITKIL T 2T ENTEDIE T TH oIz, ZL T, ATV
BHFE, —a—3F—IFK 2 RITHK- T ATA DHEFIEEEL, HEDEKIZDNTDHIKHERR
DITFEEEZDNETH o, BHFEE. ERAET L TOIRESEEEFERNFF B OBCELO
BRIZ. A RBICHLTINZ U AEENBAINDLIZRYZTNAEHLTLESENSIZLETH D,
OLIARISIRIE, 2001 FINAUHEE 51 & 2 XTKDEDTHD, COINAEOBERAIE.
BIZAD 1998 F5 A2 BENICEFNIMHEFFEICKHTHELREBTEEL. LT UEHHIFIC
NEDEMEERDIELLDIBEEFRGEDTH S, |
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“125. The right to arbitration was an integral part of the Contract and, as noted earlier in this Award,
constituted an “asset” under the Treaty. In the words of the Preamble to the Treaty, Jordan and
Turkey agreed “that fair and equitable treatment of investment is desirable in order to maintain a
stable framework for investment and maximum effective utilization of economic resources.” The
extinguishment of the Claimant’s right to arbitration by the Jordanian courts thus violated both the

letter and the spirit of the Turkey-Jordan BIT.

126. The retroactive effect of the Jordanian Arbitration Law, which extinguished a valid right to
arbitration deprived an investor such as the Claimant of a valuable asset in violation of the Treaty’s
investment protections. The parties are in agreement that when the Contract at issue was concluded
in 1998, APC was under Jordanian governmental control and remained so throughout the period
leading to the Final Award. It follows that in concluding the Arbitration Agreement, the parties
agreed and expected to preclude the submission of potential disputes under the Contract to the
Jordanian State courts, where Jordan would have been both litigant and judge. Thus, it was vital to

provide for arbitration as the neutral mechanism for the settlement of disputes.”

125, hE% =T 54F| (the right to arbitration) &, ZHJE— KRR DEDTHY, A {hELH B
THEMBLIZLSIZ, HEHE LDOIEEE (asset) JIEH T 5, HEBEDRIXDOXEIZLNIE, 3
WAV RUMNLAE, [BEMEEZRAENDOATFITRSILE, RELZHRERBH KRR ENER
DRRRICHRWGDFAIZESTEELVEDTHDIEABL TS, COEKIZEWNT, HILAD
hEEZTDEF NI Z U EHHFTICE > THERSIELNDZEE MLO-ANEVEERENE
RUOBEIZERT2EDTHD,

126. LA AR EED A K HI%H R (retroactive effect) 8 HEIE, TDZEIZE>THEREZIT
SHEFIMNENRDDT, B ADIIGERERICE-TEELEELHRERTE LOFEIERL
IEMSEESTEICI D, 1998 FICRGZMAFHEIESINFE R TIE, BEFIL APC AILAVEBFD
avbO—ILbIZHY, RERFHEE WO 2E TORBZE ARG T 2 LI DNTARL T,
LEM>T, HEEREME T HILCEY, BEFIRGZNCE IR EILT VHHIFICR
BITHILE, A VBFE ENRALUEEN DM EOMAICENINDIIEND, HERT HIL
[ZDOWTEHEEBNHFLTWV =D THS, LA 2T, MEBED=HDHRIIBEANZRLELT
DHFEERELTHELILE, RAIRBIEZDTH D, |

“132. Therefore, based on its finding that the extinguishment of the Arbitration Agreement in

application of the last sentence of Article 51 of the 2001 Jordanian Arbitration Law constitutes a
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breach of Jordan’s international obligations under the Turkey-Jordan BIT, the Tribunal orders that (i)
the ongoing Jordanian court proceedings in relation to the Dike No. 19 dispute be immediately and
unconditionally terminated, with no possibility to conduct further judicial proceedings in Jordan or
elsewhere on the substance of the dispute, and (ii) the Claimant is entitled to proceed to arbitration in
relation to the Dike No. 19 dispute in accordance with the terms of the Arbitration Agreement set

forth in the Contract of 2 May 1998.”

M32. Lo T, 2001 FILZUHEE 51 TERERXOBERICE>THEERINERELOLN
EEENAML - INA R EREICEICGLEVDOEREZ ELDERFDEREERTIEDREIC
EOF MEEE. U TFOFEEZHMS S, (DI 19 FICET2#HFICOVWTHREETHOIL
FUBHFOF L, BN DELHITRTIN, FRILFY XIFBOEIZBWNTEAFIC
RELOHONDATREMIFRLEDES N, (ii) B I AL, 3265 19 FIZEET 2 FIC DT, 1998 F S
A2 BT EZAFOMEBABICEINTHEETIENEE T 5, |

4. EmmRfRER

hEHMEBCE R, NERERNREREDLHORNIE I EEMHREFTALLIETS
LTI, LEELTREREELL D, FICHEEF AT, EAHHEDORBEN SR A
DM S2ELTH, HEICL DM F RIS AR LAV ELEDELE L, EFE. UHED
fhEES BERIZ(FAIZEoTIE 1985 4 UNCITRAL ETILEEICEN T 25 LE) SHIKN
BTHYGHS, BHFHAZOMBRBAZEL THEHIBOBUERIREMZ LR T BN LR oh
o

A CRIBELG SN A U DIGEE, BICHBHEIRYET 005, RYHESNISEICE
TR DI ABEHH T 5 (extinguish) WV, BiHAKE THolz, BEIL. MELHWAIRYES
NEELTH, BUEOSEEME S BROEY A FEETERVRYE, AEERICESVWTHEMNE
FHRETOICENTEDILT THH (EROEHT. EFHED 2 BLLEHBYIRIN DI LIE, FHTIE
HEIDENDITTIHIRLY) , ESAD, LAV DEIIHHERBEIEBELTLES>EDETHE, —
ELMEETES BN EEROFEN G E>TLES, ZLTERIEZDHAICIFIE
HAREIC(ERR) S EEATOONDAIREUNBLDT, 5. UREFEOHHUFHEENA

FHLHEESTLED, BEEBMANFETEDGAICIK. BEDIEHHDRAEINEREND,

%12, BEMBORENBEAEHFEIZ DO TIE, EDO—#JERI (general principle of legality) 2
DEFAE MRWISERASNIIENELNRIGEN. BRMICEALGVIENERORAC
RYBHGELINE BRLGWELT, £z, MFOARELECHFR (BCEHLRICH T2 L/ES
) DEERIET, Lucchetti FHZ5I AL, FEMGIN S (405, BUHREAEE) EAKROHF
(REOHMFE)ITENICHEFMTHIEL, REDMENERLEDE 1993 FhL3-J)LAF Y BIT O
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FAITRITHAHD T, FIDIC hEFIBTOBUEFAAICE I 52 TOFEKIEFE A & & (ratione
temporis jurisdiction) & RE, ZIATREMEAGNELz, EWVEZ DL, FEEFFHVRAICIEY,
RECHI BT BUHERA DR GZEN=ON R E R ER R THoELTH, F BRI R EHE
DEPENEL TN EREDBZEICFREREDBRF BN LGS,

212, AT, HEIZAFTEET BHEF (right to arbitration) DX EFHI-HTIEENEHRSN, &
EREUNETESNT, ZLT, COBEN KOO 2007 FELE U hEEEZBRALEZILS
VB DREIZEBEEZLSNEND, CORAIZCDONTHEZEDEEENRDOND, LT,

5. BRBEX
ILFhEGE 515
Article 51:

If the competent court approves the arbitral award, it must decide its execution and such decision is
final. If, otherwise, the court decides the nullity of the award, its decision is subject to challenge
before the Court of Cassation within thirty days following the date of notifying that decision. The

final decision nullifying the award results in extinguishing the arbitration agreement.
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[EFRE 06])
White Industries Australia Limited
\Y;
The Republic of India®

1976 UNCITRAL Arbitration Rules
2011 & 11 B30 H

1. EXIER

o[H: ERE (1999 £ R EFE (The Agreement Between the Government of
Australia and the Government of the Republic of India on the Promotion and
Protection of Investment, made in New Delhi on 6 February 1999) : 1999 &=
El BITJ)

oYIWTEFEAR: 201111 B30 H

oHHTANAME: FHRIBA

oHIIT A White Industries Australia Limited (A — X5 7% A [White )
oY AT [H: 4> R#LFNE (The Republic of India)
o TELMmA:

O EECEOTHANERZERICIFESELILNTESD

@ FH (FhEHITBCH R ER - BUATEREL) BIEEHH D E R (Denial of Justice) £72 HH

@ Fo¥ (R B BUH BREL - BUATEREA ) B IE X HER AT R D=8 DE LAY F B (effective
means of asserting claims and enforcing rights with respect to investments) fRFE D& & &7
ZayaN

@ BEHEERIBOONIZISEDEETHELRE

o RAUk

ICSID hHDIGEDHEZEEEEERDDIERTHLHREME (investment) ] DEBRIZTDUNT,
—EDBRERLIE)—TA42 77—, EERNICFEBRITERZHTHoLN BRI EEZH L
DFEREOHREMEMZET T, HRELF, —BWICE, WHTAHTH>T, —EDEWNEFELAME
ZHL, BEZEBBIT2IRIEB|EZIT TV LDERIESNT=,

2. EEROBE

B HOER REHRE RSB G6). JCA Sv—FIL 2012 4 6 HE 38 H,
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FAIZ A White 1%, 1989 4 9 A 28 H. 1VREERETHEHMURKHLA % (Coal India, Limited,
[CIL)& Pipawar & 8535 i fit#a - IR AEBAF A0 (11989 2K 1) HfFfE LTz, EMRBEIET AR
5. IR RRRFRE ICC E - hEHLE/ )T, 1940 FAUMPEEOBRABRNBARERSN
120 1989 FEH £ AKRTIUNIDWTEREHEDZERTEMICELY, R—FRIOZIXIFE
[RFILTA—IDEBENREINDEDESN TNV, CIL A, BEEERERELMBRRLCEITRILE
FRZEATIE. 2,772,640 ZRILEENS, fib 5. AL A White [ BIEEZEMEL TR—F AXIEER,
1999 £F 6 A 28 B. B3I A White [ CIL IZ® LT ICC fhEEIRE, MhEIEE. 2002 £ 5 A 27 B,
CIL XL, B3 A White ~DZEF|EHK 400 FZENLOXIE S DhE IR (TICC hEHIET L)
=R~L1=,

CIL (. 2002 4 9 A 6 H. AL hvAEEHFI AR BUE R (TBUHERE D Z1R#, fthh.
B3 A White (&, 2002 4 9 A 11 B, TU—&F&FI AT TaRA (TBTERA D &1
#o, BUHERFAIC DT, BIILA White (FAI T EFEFTIA. RFILATT 2002 4 10 AlIcHZREHEKIC
ML TCEUBEERLTEOT, ReHEFHEELGSEHT, LHL, ZDE 2003 £ 1 AIZE
REHENBEB I T TOOIEERRLIZz8, BILA White (XX B TER TS, 2003 4
11 AL AL AyAEEMNEBILA White DHI TN ERFEATLI=f=6, BILA White (FREHEKIC LR
(1E). XEFIE 2004 F 9 BIZLFRIT)EZET 0. ZOROFHEITTHD,

HATRAACDOLTIE, CIL AFFFIEEBLIL T, &EHIZT)—2 (L 2006 FIZFHGELEMS
EHES,

37T A White &, BUHERIA - BTRADH HIZDWNTREAE>TNBI LIS L, 2009 £ 12 A
10 B. 1999 &= H BIT IZEDF, AEHTHFEERFER (1999 F£5H BIT3Q)FK) FICEDIEA
VREMEICH L TEZSEEZFHRL TR EMRERE,

BE. AHICEDLIEME - FAFHROEBE, REIC—BREL=

3. ¥IMrERr D3I A

“11.4.16 The question of whether White’s claim in the set aside proceedings (i.e., that the
Calcutta High Court lacked jurisdiction to entertain Coal India’s application to set aside the award)

were subject to indefinite or undue delay is, however, another matter entirely.

11.4.17 In his opening, when discussion the delay White has faced in the Supreme Court,
Mr Landau said that it was extraordinary that it had not made a further application for expedition
after the hearing of 16 January 2008, or not made an appointment with the Chief Justice of India to

complain about the pace of proceedings. To the Tribunal’s mind, these steps were not required.
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11.4.18 Having already applied for and obtained an order for expedited hearings in 2006
and 2007, White appears to have done everything that could reasonably be expected of it to have the
Supreme Court deal with its appeal in a timely manner. Mr Bonnell made the point in his closing
speech, with which the Tribunal agrees, that there was no effective course open to White to seek to

expedite the appeal further. (UL NERE)

11.4.19 In these circumstances, and even though we have decided that the nine years of
proceedings in the set aside application do not amount to a denial of justice, the Tribunal has no
difficulty in concluding the Indian judicial system’s inability to deal with White’s jurisdictional
claim in over nine years, and the Supreme Court’s inability to hear Wihte’s jurisdictional appeal for
over five years amounts to undue delay and constitutes a breach of India’s voluntarily assumed

obligation of providing White with “effective means” of asserting claims and enforcing rights.”

[11.4.16 White DEUHIFRFAICHITBHEBEILT(THHE, hiLhvaEHEIE CIL REDBUHEFIAZR
SEEEERNTWD)NEREN DR YR EBEEH =HNESIME, £<FIMBTH D,

11.4.17 White B ExEEHICHENTHESEEICET 25 BEFMT. (HHAIEREAN)
UKL, White 252008 4 1 B 16 BLIBEZN L EFHIREBRI TELEADZIE, XU
FHRECHTITRERSHREICHIL TAEODFHELELSENOIZILIFEERILTHDE
WA=, LWL, HEEE. ZOLILFHRIEIABTHEEZD,

11.4.18 2006 4 -2007 FI, FH{EEMREBILTTRFLTE=IEMD, White (3,
KEHEN L REERICAET 2O EENICHFINIETOFEERL TV, HEEE.
White [ZI&, TN E ERFHELARET DODRERNOAETEN>F2EWNS(BRILAREAN)R
FILEDEERFRIC. ART S,

11.4.19 ORI T TE, HEEF BUEERED 9 Fhdof=eL TEIEHIDESR]

[ZIEH=5R0EHET2EDD, 1 VRELEH EA White DEEEZFET 201 % 9 FHNETETS,
e EEICET I LRES FULEAMBTETRELEEEELTNDIEA D, White IZXFL

THEF ERRVCBITOIODI RN FERIZREET HEVSA VRN ELBHALEZRBOER LK

BENSTEERBET 2DIE, #LWNZETIEARLY, |

4, SRASRE

NREINTWBEEREFHMFHIELTIE, (2013 F£3 B 29 BIRE) A VRO EIIEERoF-ME—
DEHTHY, DD A VRDBERLEREETHD, (VRO HBEGHRHICHLEL SO, ELE
AERRE B EREEREERTAILEI DB AL M ChH D,
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Bl O0HALE. BEREEEX S FOFEADAIE (BIEA CIL DITADEEEAVRENSE
ENEIHEIM)DEETHEIN., 1 VRERFD CIL 1253 5 — W XEie. MEEAR->TLNSIT4
2 B EDXEDOMAIZDOVNTEREILIIEZENTOEWELT AVRANDERIRBIZEES
nrf.

B2 I REREPOANEETLFBEREA(1999 F£HZ BIT3 £Q)MNSEMMBIEHDES
(Denial of Justice) JIZEZH T HMIDNTIE, FirDEMME R ROMELE FDLEED
TARE (URBHAOTAREZFOERIZOTTHNL. AVRREEN BRI TERZTTHND
BB CEHEEBRL AN I LTIF#IN DT NEE, TOBEAMNDITES 4 FXRHTHY.
ZRURIOALAVEEE T —EH TOFHRETIASBRRE TITAN o= LT, HHIE
BIZFHE=BRNEL,

32, REEABRAI(1999 F£H5 BIT4 £(2) hdEMND 2001 AR —kBIT” 4
FONHREICELTHEINTEOEODENN FEEZRELATNIEIRLEVNIRBERELTHS
Y, A RIE White 2L TECDERFBEASITLIT0 D, White (EFRRIED=HD B I TEIEERL
ToTCETCHY, RRETHILTERYRSIGHOIZELTHEER TIEIEL 1VREHIFTAIEHF
B ERBLAGD SIZEVSERBERNRDOND,

B4z, BEREEE. BIIANICEBERNGHOLBLIERILANESN U EEETEE
(285, CIL DERLEHITIREEREVTNEEREXE, ICC fhEHIMTIIERTAIRESENDH D,
LI=t¥o T, ICC HEFIMICLDRBEEN, REMBICEITDREETBRLSNDINETHD, TORER.
ERIEIL, ICC {hE I kR 2%A (4,085,180 ZRIL)E, 8 T3 4000 RIL(ICC fhEh#E AREN) . 50
AERIL(ICC Rk White REEAZFER). 86,294.82 ENIL O HhEaLT=,

5. BREX
1999 FEZHMEEHE 4(2)&

“a Contracting Party shall at all times treat investments in its own territory on a basis no less

fabouralbe than that accorded to investments of investors of any third country.”

AR- Iy —NMEERE 204(5)&

“each Contracting State shall maintain a favourable environment for investments in its territory by

investors of the other Contracting State. Each Contracting State shall in accordance with its

19 Agreement Between the Republic of India and the State of Kuwait for the Encouragement and Reciprocal
Protection of Investments, 27 November 2001.
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applicable laws and regulations provide effective means of asserting claims and enforcing rights
with respect to investments and ensure to investors of the other Contracting State, the right of access
to its courts of justice, administrative tribunals and agencies, and all other bodies exercising
adjudicatory authority, and the right to employ persons of their choice, for the purpose of the

assertion of claims and the enforcement of rights with respect to their investments.”

<EBL1E>—117—



oK RME FFRAAFHROHER
ICC fh# BUH IR BATIRN B &
1999.6.28 fREERIIT 2002.9.6 CIL B3I T(HILHVEEE?) 2002.9.11 White 37 CT(F)—&%k) 2009.12.10 | White, A >RIZxtL BIT [2E K
HERER
BERE L= 2002.9.13 ey 2010.3.30 White, >/RIZx$L BIT [2H 3¢
HEEER
1999.9.20 REREEkR 2002.10.4 BUHSREADEZE, White IZE)5ZE | 2002.9.16 (B 1IEDHRFERE 2010.7.27 A
1999.12.12 | RERFBERICH T 2EFF 2002.10.24 | White, @ FEHICEHOT)—5F | 2002.9.17 HA—HER) 2010.11.9 HEE AR EERRAN
H~OBERIT, (EEHID)
AL HvAEEFHEDOELL AL
T, BEEHEAE 2002 £ 11
A 14 BLRINZEE T H&5LH
2000.3.6 ftst=E= 2002.10.29 | fUREREH. BEAFELH (— | 2002.9.23 $EET 2010.11.15 | sBIFSEYE = %A
FER), BHURCLEES
RLTHILERE, WL HvES
Hlod$FffElbaw, CIL
2 2 BEURIZBET L5
<
2000.5.15 EBHEA 2002.12.9 CIL. ZE B LISEEE 2002.11.27 | 238, CIL HFE. FHfElL@ | 2010.11.23 | EEMFAFBM
iIT
2000.5.25 White 38 N5k 2003.1.2 HILAvEEEER, AL HyE | 2002.12.19 | CIL RigEHEHR 2010.11 3k | BEZHNERHEER
BHIC. REHRELaSORFE
EEH, HLhvAEE. BREE
DB EBEORICEEBRTS
FTEHERE
2000.6.26 BMFERIZHTDHRE 2003.1.6 EH. BEFEL A, White | 2003.2.14 #B, CIL HE. FElk | 2010.12.1 FRETER. FE 10D

OEmREE. | BEZROHE
ZHERE

VEEHRERRBIT, HR
ERDHBR, CIL, LAY
AEEDREETOFHEL
EHNT,
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ICC fh# BUHEREA BATEREA B &
2000.7.11 White {3 & A &k 2003.1.20 Ee¥. BEEEYA, &5 | 200338 CIL RinEFMEmIERLRGRH | 20111 BEZNER
H.BEBHITHNTOLIER )
7Ro White, BRI TEURIF
2000.7.21 White, REFFERIZXT 35 K5 | 2003.3.10 White, 1)L v 2@ HIZBUEER | 2003.3.22 White, CIL DEZREF RO | 2011.2.14 &
RUREICKT D RmRH AT EFRSY BT
2000.8.4 CIL fh# 2 A B 2003.3.31 CIL BEESLDI-DOLNTO | 2011.2.18 AVR XERHEX
HMBRE
2000.10.30 | HEHMEAEREIE 2003.4.3 CIL BEESLDIZONTO | 2011.2.21 White, XERHEXRIZEE
H#1H. CIL. RiBEARRD 2 B
EREZHIT. RE., HH
T, White (23 L CTEZ GFE)
RHETRCIL Z2@RHE 2
LA
2001.11.29 | CIL. ICC12 £Iz&B BRI | 2003.4.21 CIL, RimEMERH 2003.4.21 CIL, ZHE2H 2011.6.7 FREME. AINERERH
T
2001.11.30 | White, BRI TITH T SHZ | 2003.5.2 HILAYAEE, White DIFREIR | 2003.4.22 CIL. ¥R AEILERIT | 2011.6.19 ERMTERS
# H AR A E
2001.11.30 | White, BRI TISH T HA | 2003.5.5 HLhvaEE. REHBAEE | 2003.5.20 #R, CIL F&fE1E8r, 7Y | 2011.7.4 BEMHEESR
Cip=8eEl —B#H. WL VB HOFRR
=EEBLTC. REBEEEE
2001.12.3 ICC. 3 E R T White (2L | 2003.5.20 White, FF&RH 2003.8.5 White, FiREMIZH 2011.8.14 HIIA RpEEEmiEH
THEEFERIODLTOE GGEHRLE L)
R#ck
2001.12.6 White, ICC [Z[@% 2003.11.17 | AL AVAEHEMEHIEEE | 2003.8.8 #A 2011.8.18 WEHIE, RBEREEREL
2001.12.17 | ICC, BB B TELAEES | 2003.11.19 | AL Ay A B HBEMEH E . | 2004.1.28 T)—E#. CIL [THLBITE | 2011.8.25 LEE BERHBEOFHEET
TEETIILEEA White DFI R B TEHTRE % 2004.2.18 £TTRHTS [2DWT, BEFERETER
&SR
2001.1220 | ICC, RBHRIITHT 2003.12.15 | White, By RAE B mE$ | 2004.2.18 CIL. HifR1E1® 2011.9.19 EHHA

BREICRIRELTHLAYVES
H EREBIC LR
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ICC fh# BUHEREA BATEREA B &
2001.12.20 | CIL, B EHIHR LT 2003.12.22 | KL hvAEE LREVEIERIR | 2004.5.11 CIL. BEOHIRER B | 2011.9.22 hEEEZ
T.RB
2001.12.21 | fhEE. BIREHRIL TEA | 2004.5.7 HIL By AEE LERER. White O | 2004.6.1 CIL. #iR%E:8 2011.10.14 | LBH=E HHEFHEEARR
w LEREITRE
2002.1.9 EHEA 2004.7.31 White, L AYAEHE LEREBD | 2004.7.7 White, CIL EZF#EZ LD | 2011.1021 | AR, White D HBIZHL
REICFIRELTRERIZ LR REAHIT TaAAVE
2002.1.16 CIL FiRER 2004.9.29 RB=#. White D FFEZIE 2004.9.23 CIL. BfTEZE TR 2011.11.4 HHE, FEFHESKRERM
2002.1.21 White &4 FRER 2007.1.8 RS #. White ® LK% early | 2004.11.25 | White, BT REFBICK T ZI5 | 2011.11.30 | {hak$ it
hearing” |15 E I 53, —FEIEE &
SNT=BIEHENFBICEURTL
TW=IENHIBR, Za#. 2 &
B#OBIEEET
2002.1.24 White %% i & 2007.4.3 BE5. BB EHENO—E | 20041130 | FY—=F. CIL [ZBITRED
fBE REERET
2002.2.3 CIL ¥iRER 2008.1.16 EE&Q2 ANEE). LFESE | 2005.1.25 CIL. B\fTREHIREEB. &
B ALZEO®RERID 3 NERE HIFT 5000 LE—EE#4, CIL
(ZE 4 DOFFEILRIT AT
2002.2.22 CIL {2 A Bk 2009.6.2 R ARE. EHFHRES 3 F | 2005.2.17 CIL. TR ERY
2002.5.27 fRECH T 2005.5.10 CIL. BB N BTHRE
DZEERIT
2005.8.31 CIL OFFEEIFHIT &
|
2005.9.14 YA, CIL [2HILAvES
H BREHOBETCEREL
B T2LAVNERORBEE
7
2005.9.22 FhE L TBEOEL
2005.11.8 FEElc O NVTEEE
2006.3.9 EHIRFREEL®S
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[EE% 07]
Bayindir Insaat Turizm Ticaret Ve Sanayi AS
Vv
Islamic Republic of Pakistan

ICSID No ARB/03/29*!
2009 £ 08 A 27 H

1. EXIER

o[H: EEE(LD RERZVBRERE)
oYIWTEFRAH: 2006 4 01 A 31 H
o HIRTDIELE: AZEH W (Award) . F5REA]
oHIMNABE: FHKREH
eERIL A: Bayindir Insaat Turizm Ticaret Ve Sanayi AS(ML3;A A [Bayindir])
oY AT [H: Islamic Republic of Pakistan(/XFXZ> - A XT LFHFE, [/3F X2 ])
o TELIMM!
O FEREFROITHDER~NDRER(EREEEFXSEICOEETE. ERFEEZIZEIC
DEHE)
Q@ REEFFERHER(EE)
@ AHINA(EE)

[El

o RAUK

PPP EDOARDOTOD I IMCIIERBENENELLLT . BEROHE -2 M—IL T HHIEAN
HIBLLTCERIELZNOYUEELLRDIIENE, ZTOHATH HEHPEERHTIL. BERE
BAEEEZERFEROIEREEEX(ER) I"AERINT, —ENBACEERNER. &
AHIZIZBRERERERDEFERMSIENTES,

2. EEOBE

RiZ N 558 F Bayindir (&, /XF X2V DOEE A A (public corporation) National Highway
Authority (B R & @& & B, INHA )& 1993 £, "M-1 Project” M TIC DL\ THRE

2 RNATF. HEBERELIEZ(13), JCA Sv—FIL 2010 4E 09 BE 26 HIZFTERNH D,

2 Articles on State Responsibility, ElEEA EBAE & £A% 2000 FFISFER - FRIR. 2001 FITEESNEIEERE
EAAICEATIERDEEILBEINDIEN, & | SIEROEREETHL. £ 2 HBMIEROBEEEOARL.
FIHEROEBREFEDOERE]. F 45—V EIDE 59 HhEIMDED, REEZMBEIEZSNTOROD, HEMD
HEHETIEZBIAIA TS,
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(11993 F244 1) #4545 L1= (1987 LR FIDIC [CEDKEDTHo=EITH D), R E NHA 14,
IRFRAMEBRICEDZTR T INEAT AER2VERNOEEE R &K O ERIZDLNTO
HE. AR EERVEEEESIEATHO-,

SEMBIERBATH DN 1993 FEHIE IS REL, MBEEE 1997 F£03 B 27 HIZHE
Memorandum of Agreement Z###f& 9 ST FEMRLI=, THIZ 1997 £ 07 A 03 H. lHE
FIEF=I2E22 (11997 F2E 1) EfFiELEL THEFTT S MoU(Minutes of Understanding) & & E
Bz,

Z5EE NHA (£, BiLA-558 % Bayindir [ZX LT USD 96,645,563.50 B Uf PKR (/XF XAV ILE
—) 2,523,009,751.70 (& BE TEMNEFED 30%) EFNESEL T o=, ChIZHLTHEASE
Bayindir (FRTEERIMEELANTZ, TV ZTFICKDTERHKRIERIE 1998 £ 07 B 03 H, F&E
DOIEEMBIL 2000 F 07 A 31 HTHof=, TERIAE. FFBFE Bayindir (FFELDIL—L%E
RHELEA, ZORICEFRFEOAMBEI - 5ELENICE DGEMERBRENEEN TV,
KIBERVIVO—THITE. FAEFEOIEEBEICT T IRHEHY. RMEMIZIX2001 F4 A,
FEENSOIHERIL—LLRH T, ZRBRBANGEINT, ZRBRERND, /SFZ
AUBEE LT RBEMMANTEREOHEZHIBAL. 5B F Bayindir DII5RELZMLT,

3. HWrERo D3| A

(1) EBxREBEBARREICONT

“112. When specifying in its post-hearing brief the acts in breach of the Treaty, the Claimant refers
to (i) the expulsion of Bayindir, (ii) following the expulsion, the failure by NHA to proceed to a
number of actions under the Contract (such as the evaluation of the works completed, the
certification of certain IPAs (Interim Payment Application), the payment of certain IPCs, or the
refusal to acknowledge and certify extensions of time granted by the Engineer) and NHA's claim for
approximately US$ 1 billion in the Pakistani arbitration, and (iii) the actions taken in connection

with the encashment of the Mobilisation Advance Guarantees.”

M12. HILAlE, l:7')‘/’7‘?§?%.‘ﬂj$ﬁl:a“$b\’cﬁ%*"“}iﬁi‘%’é%?ﬁ‘d‘é[@‘?l; (1)Bayindir M8
47 % (expulsion) . (i) IBHATHIZBI#E. NHA AEMICE IEKEBEDTH(TEORKRA
(evaluation) . EPF'EEji?AEEEﬁ(Intenm Payment Application) DEE, FEIZIGIBAIZH T 5% A
EADLENOEIE FEREI VO TAROTHEREZRAL - R T AL EMRLIIEE) R
U NHA H8FRZUHEFIZENTH 10 BRILVIZE E2FERET o8, RUGi) THERRADE
& {REE4R (Mobilization Advance Guarantees) D5|EHLICEHT 5174/12. S kLTS, |
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“116. Pakistan concedes that there was some government involvement, but insists that the decisions
allegedly in breach of the Treaty were taken in the exercise of NHA's contractual rights as opposed

to the exercise of sovereign prerogatives, or in the words used in the post-hearing brief:

‘the decision to expel was made by NHA, acting on its own following the issuance of a Clause
63.1 Certification by the Engineer, subsequent to 12 April 2001, albeit with the high level
approval that — so far as concerns the general diplomatic fallout — it could act in accordance
with the terms of the Contract [ ... ] the case comes down to the exercise by NHA of a
contractual right, divorced from interference by the State. The fact that President Musharraf
might have, but did not, discourage NHA from exercising its contractual rights because of
broader diplomatic reasons in no way constitutes relevant interference.” (PHB [Pak.] 91 2.76,

2.78)

[16. XE¥ERZAVIE ASHIDOBFDOREENH>T=CEFTBHDOD. BEERTHLHEETEIN TN
DYWL EHEEROE HITETIEEL NHA O EOEFfTFEELTIToHEEDTHS, HBL
FET7) T BRIBEEROXSIZENIEUTOLSIZTRLTIND,

[HEROBERBIREIX NHA A E S OHIRrEL T, 2001 £ 04 A 21 BORIZ, 63.1 £OIVP =
TOIAZERTEZIT T >30THY, BHNAR EOFEEELELZBFF L BEOE
RO ETOIETESH o= BROFHIZEODNTITHONZEDTHD, A& BUFON
ADST SN NHA OEKN EOEFTFEICRESLDTH S, Musharraf K FBEIFERR A
HELTOVRWDED, KUEWNNRT EDIEHMS NHA N2 EDEFE/TETHIEEBNE
EFLBROELEMBLNG N EE, KRG THBEERDIN ATRIZIEH =50, ]

“123. To determine whether NHA acted in a sovereign capacity for the different acts at issue, the
Tribunal has had to review the numerous arguments and extensive evidence presented by the parties.
Its detailed analysis will be found later on in this Award when dealing with the merits of Bayindir's
individual claims. It will make for better readability of the Award, however, if the Tribunal were to
signal at this point the first of its main findings on the question of attribution. This is that (although
there are indications in the opposite direction) the Tribunal is not persuaded on the balance of the
evidence presented to it that in undertaking the actions which are alleged to be in breach of the
Treaty, the NHA was acting in the exercise of elements of the governmental authority. The
TribunalJs conclusion is accordingly that these actions are thus not attributable to Pakistan under

Article 5 of the ILC Articles.”
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123, HfhEIZEE NHA D EBEG > TV BEDT AT TEERELTT 2 EAEIN EHIMTT
BICIF AFEENMRBELEZREOEREFRGAREBELLFTAUEESR, FMASHTIZDON
TEAMHBFHHPTRIFERTL, ERERREICETOEL2REFTEDIENE —DHDEL
TlE, TR (R A REDORBENDRETEH DD THHH) YHEEE,. BEBRLEERINT
WBITAEITIIZH=>T NHA HiRIAMERE (governmental authority) Z1T{EL=2&E RS AERLUE
BHLTHELT ., AILHREINTOVENEWNSIZETHD, LEEN>T, YHEFHEOERE. CnDDFT
BlE BREZEECEREEENEER 5 FIZKYNRFREAVIZEFRBINDIRNZLDOTIEARL,
ELVSEDTH D, |

“125. As before in connection with Article 5, in order to assess whether an act was carried out "on
the instructions of, or under the direction or control of" the State, the Tribunal has reviewed the
parties' arguments and extensive evidence. The Tribunal concludes that each specific act allegedly in
breach of the Treaty was a direct consequence of the decision of the NHA to terminate the Contract,
which decision received express clearance from the Pakistani Government. A detailed analysis of the
connections existing between the decision of the NHA and the involvement of the Pakistani
Government with respect to the termination of the Contract is provided in the Tribunal's discussion
of Bayindir's FET claim, albeit its scope covers the other claims as well. On this basis, the Tribunal
signals the second of its main findings on the question of attribution, namely that NHA's conduct is

attributable to Pakistan under Article 8 of the ILC Articles”™.

M25. gnpd 5 FICEALTRELELIIZ BOMERICEDE] XIFEICLBHEELLIEZ@TIO
TTHONEIHZELEVZADNEINTDNTH, BHFEFLEEDOFERVLEDNWEREIL
fzo UIPRIEDHERIL. REHEEREERINTODIEERNRT AL NHA OZHREEKRD
HIMDEEDER THEN, UZHWIE/F R BAFNSDOBROHFRIEEHD> TNz, R
FRIZDULNTD NHA O¥IRTE/NFR AV BT OS5 EOBRIC DOV TEHMIE, BBRDONEEHTFE
EROEROKREFCENTHRANSN, DB EZERDERICHERT D, ChblcEDE, AFH
ZEOEREARRICEATIELDIREZTEDI>ENDE _—DEDOELTIE, NHA OTHIFERESR
ELEREEENEE 8§ RICKUNRFRAZVIZEFRBEINIRELLENSEDTHD, |

(2) AREBTFEERDEREIZONT
“196. At the hearing on the merits, the Claimant asserted however that

"Bayindir believed that with the signing of Addendum 9, Pakistan had made a serious commitment
to the M-1 Project, commitment that the M-1 Project would move forward unhindered."[reference

omitted]
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197. In the opinion of the Tribunal, this latter allegation, even if proved, would not be sufficient to
establish a breach of the Respondent's obligation not to frustrate the legitimate expectations of
investors. As already noted, in the light of the political changes of the preceding years, the Claimant
could not reasonably expect that no further political changes would occur. Moreover, in the present
context of a contractual relationship between Bayindir and the NHA, as the Respondent rightly
stresses, the expectations of the Claimant are largely shaped by the contractual relationship between
the Claimant and NHA. In this connection, there was no basis for the Claimant to expect that NHA
would not avail itself of its contractual rights. Although the Tribunal has no jurisdiction to assess
whether there has been a breach of the Contract under the Contract's proper law, the Tribunal must
nevertheless take into account the terms of the Contract as a factual element reflecting the

expectations of the Claimant. [omitted].

198. This conclusion does not imply that the events which led to the expulsion of the Claimant were
necessarily the result of a shift in political priorities. It is reached irrespective of whether such a shift
took place as a result of the assessment of the Claimant's expectations as they stood well before the

expulsion.

199. Therefore, the Tribunal is of the opinion that Bayindir's claim relating to the frustration of its

legitimate expectations cannot be sustained.”
[196. BILANFETIUTIZENT, LRDOLIIZERLE=,

[Bayindir [&. Adddendum 9 [CEZL=ZET, /NFREVIEM-1 TOP T INZFHL T, M-1 70
DIIMNIPFESINSELGETSEDEDERIGHAI VM U T o= DEERELT=, |

197. YhEFIFEELTIL BEDERICONTIEL, FEAMETERELTEH, WERDIE YRR
(legitimate expectation) Z[HELLZWEWNVSIBREZAEBDEEDERET DIZIEAR+DTHEEE
Z %, BEISBRARERY, IEDBUARFEANIE, BILANETZNL EBUAEEIARIOANE
HFT 2 ENLGHFEEER/EN of, LI, WHIENBEUIZERFL LS, Bayindir R
NHA BIOZKFEHREVSTIRTH AL, BILADEFENSEDIE, NHA LK FRIZLYEL
KT BEDTHD, TDOEKRT, BIT AT NHA M EDOEFZETELEVOEEEF T HBIE
e ofz, BIFHEL, ZNEEOB AN LEZNER N H N EINE T T B HIKTHER %
B0, LOLGAS BRI ADEFE RILESEENERELTOERMNANREEZ BICANLGT
NIEEBEN, [£ER]
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198. CO#EmIE. B ADHRICE > EERBABAHNBEE~NDEEDLARDIERTHS
EWSTEFETHEEETDEOTIERL, ZOfEHIT. BERRSN B LBIOREENBIF THoI=EENDH
T ANDEFOTEDOREEL T, EELHENESHIZEHLLEBNEDTHD,

199. LI=A'>T, HhHFIE(E, Bayindir 5B 2OE LN EINZEDFKRIERDHOLNLENE
DEXIMTS B, |

4. mARE

HEECHTIERER IO ML, LELIEIEMOBUAEBICNESND, SARDELETE
YLH, BEXKKICERIZAOBEMARAREBTSINLYLTRYEI S, RETEEFIERYRS
NEEAICRBRWICIBEEHNECTIONENEDERLHYSD, RHEHIMIEEILE
EFIRZTONDNRERAVOEREER T ERZHTHD,

BE BEMBTIIEETETEZ TR CHITVFELBWNARANRESNTNDIEADH D=6 (i
DEZBRTEREUHTELELEROND) BRI ETIHRNFTEOHETHEIL— LDIGENS.
THIEEICAF =HBEENNIINKITIIZEEINTOBREMNRNTIEAL,

AETIE, FEENSFZ2VBHT B AR TE A NHA(BRSREREE) Thor=h COBM
MoIFE T BAEEDO—EFANIIICERZ DD, NFZXZLDGEIFFFINTBUEADIIEHD
Thol=, FEOTHEMERBICHENT, ENEENIETHEHEECBETFEFNEZEF P RBEFELTD
EXE#HABFCRET2OMN. ENEENFEX G ABALANEDEAEETTIHOMNEME
BIZR DTN ODNRN, HEOREALLTEH, HHWIEZFEBDALE TH>THEHALRAKNDE Z
HEROTWBEIERLEVDT(HIZIEX, ERE New York DFEZEBFIIE“The Port Authority of
New York and New Jersey” 2D T, New York TD—HBFIELNS DT TIEBRIZS5TH D, HEWLVDT
ERBATHEWN) BICEZWEFICHOOERNMBETHAD,

HEHOEMEEEBESMNLRFAEESRODIE, BHEMETLHTLESS,

=12, BEHBOBRTIE, ZEZEZAENBHEIRIL TH>TH, TDEADITENDEEEERIC
IBBESEDIENTABETIH AN, TNERREEL TWADONKRMAEZ LI CEEI AN TWS(5. S
RBEXTRLEEHINNESBALE) BRESEREZZEAEROEREEEXTHEY,

BERGFAFICEOT BIEN. HUBERREF XTI ABFOEZEHLAHZDIZ, FZRBIIZ
[EBEANER>TWBEDELTIE, ARITLOOHIREILD—EHLELTDOPPPENHD, L

P ARB. BEMHRICBENTE ZROB RN REGEUNDOEICHEEROMN NERFTIET 2ERIIFET
%, {5l ZI1&. Third-Party Beneficiary, Implied Consent, Group of Companies, Agency FE TH 5,
HEMIE. ARSI RENRICET T ADER~OREINFEHIEREEREI7S &,
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ML, FrEE, 7OT7FEETO PPP (F EROECAH XM LBEDICEFTY, BUFOBUAR - BIEH
TEMNORITHEBWIENEL £5THIITHEDLLTHAM PPP THoYT D=0 R EWHE
DERAN—RELRLONYTIHBALELTNDY, BRFAZLL UL OV /M RF
—LDRHPBIFBEDSNGNT, - ALK AT, REZSHALBELTREBEDE
AR DR ELEDERAOVAVER - BEZL oYL O THEIZEANREATH D,

5. BlREX
EREEEX 5%
Article 5 Conduct of persons or entities exercising elements of governmental authority

The conduct of a person or entity which is not an organ of the State under article 4 but which is
empowered by the law of that State to exercise elements of the governmental authority shall be
considered an act of the State under international law, provided the person or entity is acting in that

capacity in the particular instance.

%5 & WMIAHERO—EETET IAEIEEDITH

FA4EZO T TOEDHEETIERLA, UZEDZES EHAKEED—ETET IHEBREFESN
EAXIFEEDTAIZ. BFENDEXRICEWNTYZATEIEIARLZOEBRTITHL TN EFAIC
X, BRE L YZEOTAEAEEND, |

ERBEEEX 55 AVE)—

"If it is to be regarded as an act of the State for purposes of international responsibility, the conduct
of an entity must accordingly concern governmental activity and not other private or commercial

activity in which the entity may engage.
EXBEEEX 8F
Avrticle 8 Conduct directed or controlled by a State

The conduct of a person or group of persons shall be considered an act of a State under international
law if the person or group of persons is in fact acting on the instructions of, or under the direction or

control of, that State in carrying out the conduct.

¥ ML, FOES (EE) HRE LV IIERBIBT IR ERENEKR—PPP OFELA KL ENRERE
EFRRIRE 2012 £ 6 A5 (R M EIEAERBEEDT R
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% 8 & EICKYIEETE@mRSN=iTH

AFEFRAOEFDTHIE. BRAFEEAOERN, BRTAZITIELT EXRLEOE
RIZEDE FEEICLSEELLLZHBTOTTHTEL VW =HAICE. BEELLSZEDOT

BEHZIND, |
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(12K 01]
Bharat Aluminum Co
\Y;
Kaiser Aluminium Technical Service, Inc

Civil Appeal No 7019 of 2005
2012 F 09 A 06 H

1. EXIER

o[H: A RELFIE (Republic of India)

o T i = 2 H AT (Supreme Court of India)
oYIRFEHAH: 2012409 A 06 H

oHRAA: FRBR

o FERA: Bharat Aluminium Co.(Bharat )

ot FER A Kaiser Aluminium Technical Service, Inc.([Kaiser])
o TELIMM!

D 1996 FEA Rh#EFH15:% (The Arbitration and Conciliation Act, 1996(26 of 1996) ;11996
FAUMPECE D OBEASHRE (U FERIZRE)

@  HEMREHIETICH T DA REHFTOEEE(BE)

@ fhEMENEET DHEADAURERIZHITIREFADERE(EE)

@ Bharat ¥|3RD%h 7 (I K%h)

o RAUk

2012 EARRZEEHIG, BRELNEHTIROD, AVREEMBEICBEIL TERZHIGIZE BT
hitz, FERAVRE, SAEFREFHW L TEEZEENBABRICOVTAERLTLRLRY, 1
URHEEDBERA R A UREHRTIC K DM HIBBUEZ RO TN =, COTEN, &2 EAHER
ARELTOWTENEFE I EA VFENTHRIT T 2CEDRERBEE LG > T (BERL=AY
RUEEE, EABREEIOENDEE TR, MEHMBCHRARZREL TV, RHRIE,
WEDIISEREICETEL, SRIENEMERIZTLTEARREFTIEINALBENEDELT, &5
OCEBKELABS T (RERLUBEOR E),

EELRKIZ, HEMHHEZRIRLZSEICEAEERRICEADLL TV FERTORE B ILTHH
RENBEHIRL, F=GfEDO KEE KL=,

2. EROHME
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e LRFHOESH. RENGEEEENFREFBOTELT . HIRICHFLALESIASNT
LVEL, EEFA Bharat- 4% EEF A Kaiser 1& 1993 £ 4 A 22 HIZEZ M MmHEL, 4 EFF A D Balco
Korba $¥58EATDO LA 1E (Moderization) |D=6DIE1—5 S AT LD AV Ab—ILEEE
FE-STW =, HEER EREIWEESBLADHY., HEEIWEIREE, hHEMIEEEDVRY,
REREPVKIEAUEESN TNV, 1997 F 11 A 13 B, #HLEFALS ERACHLTHE BRI
TBEAAEIN, 2002 F 11 A 10 HRU 2002 £ 11 B 12 BIZAF 2 AOHMER A TSN
(hEHWORNBIE AL, H ERABREHAISIND), FERAIL. 1996 F41 URFHEE 34 &I
E DA BUHERAEIRELIA, HEEHT (2004 £6), HEHIETOEARMRARETA]
BHICERTHEBEVHAT (2005 £),

3. ¥R 05IA

“158. At this stage, we may notice that in spite of the aforesaid international understanding of the
second limb of Article V(I) (e), this Court has proceeded on a number of occasions to annul an
award on the basis that parties had chosen Indian Law to govern the substance of their dispute. The
aforesaid view has been expressed in Bhatia International (supra) and Venture Global Engineering
(supra). In our opinion, accepting such an interpretation would be to ignore the spirit underlying the
New York Convention which embodies a consensus evolved to encourage consensual resolution of
complicated, intricate and in many cases very sensitive International Commercial Disputes.
Therefore, the interpretation which hinders such a process ought not to be accepted. This also seems
to be the view of the national courts in different jurisdictions across the world. For the reasons stated
above, we are also unable to agree with the conclusions recorded by this Court in Venture Global
Engineering (supra) that the foreign award could be annulled on the exclusive grounds that the
Indian law governed the substance of the dispute. Such an opinion is not borne out by the huge body

of judicial precedents in different jurisdictions of the world.”

M58, SORIZDNT, (1958 FZa2—3—UF#)5(1) () FDE 2 XD TORLRDEFRHE
RICEHLT AEEHMAMELEHOEHITENT, AFENMFOEAEICERINDEEL
TAUNEEGRRLEZSEICE DN T, EHIBZRYELTE, 25LEF A A&, (FTd) Bhatia
International =4 & X (Fijat ) Venture Global Engineering EH-IZH N TIRSNTE =, HEHIFTIE,
ZTOEIRRREMRFTHLITEH. #E T, ZLOGSBICBEICEOINTERBEEFNFEFOER
[CEDRRERET DI=OICFELTE AV VY REVNSI D2 —F—VEHOERL L DFHE
BETDLITRDEEZD, TR, TOLIBTOLRERET HLITGDE 5B BIREEmSN
HNETIEEU, COZLF, HRAPDELDERDEHDOERBH T ERKL RBEHRAL TS,
CNODEAMND, BEHIATIE, FHHFTHA(FR) Venture Global Engineering 4 THRAINT=,

N EREHIRT TH O THOEMRERENAURETHIENSEHDAZI>TRYEINIHENSHE
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HRICEETHIEETERL, ZOLOBHHFFOERRILZ. HAPOELRDEZHOB LI HOERM
SOIZEFENTIAELY, |

“179. In our opinion, pendency of the arbitration proceedings outside India would not provide a
cause of action for a suit where the main prayer is for injunction. Mr. Sundaram has rightly pointed
out that the entire suit would be based on the pendency of arbitration proceedings in a foreign
country. Therefore, it would not be open to a party to file a suit touching on the merits of the
arbitration. If such a suit was to be filed, it would in all probabilities be stayed in view of, Sections
8 and 45 of the Arbitration Act, 1996. It must also be noticed that such a suit, if at all, can only be
framed as a suit to “inter alia restrain the defendant from parting with property.” Now, if the right
to such property could possibly arise, only if the future arbitration award could possibly be in favour
of the plaintiff, no suit for a declaration could obviously be filed, based purely only on such a
contingency. All that could then be filed would, therefore, be a bare suit for injunction restraining
the other party from parting with property. The interlocutory relief would also be identical. In our
view, such a suit would not be maintainable, because an interlocutory injunction can only be granted
during the pendency of a civil suit claiming a relief which is likely to result in a final decision upon
the subject in dispute. The suit would be maintainable only on the existence of a cause of action,
which would entitle the plaintiff for the substantive relief claimed in the suit. The interim
injunction itself must be a part of the substantive relief to which the plaintiff's cause of action
entitled him. In our opinion, most of the aforesaid ingredients are missing in a suit claiming
injunction restraining a party from dealing with the assets during the pendency of arbitration
proceedings outside India. Since the dispute is to be decided by the Arbitrator, no substantive relief
concerning the merits of arbitration could be claimed in the suit. The only relief that could be
asked for would be to safeguard the property which the plaintiff may or may not be entitled to
proceed against. In fact the plaintiff's only claim would depend on the outcome of the arbitration
proceeding in a foreign country over which the courts in India would have no jurisdiction. The
cause of action would clearly be contingent / speculative. There would be no existing cause of
action. The plaint itself would be liable to be rejected under Order VII Rule II (a). In any event,
as noticed above, no interim relief could be granted unless it is in aid of and ancillary to the main
relief that may be available to a party on final determination of rights in a suit. This view will find

support from a number of judgments of this Court.”
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[179. BEHFTE. AVRENTHEFHENMRBLTNDILE, LRI HNBNELIFERT
HD5EDERIRRE (cause of action) ELTIE+2TRULNEEZ D, (EFRFAREAN)Sundaram K
DIELIERT 2832 £ TOHMTOERLL IO NEIZRBELTWSHEFEHETHD, TD
KRR S AL, 1996 FHhEIE 8 TRV 45 FICEIZTVWTIICHIFLEESNDEDT
Hd, FERDECS, MW ELNMEEIDTHIEDE I IERODFNELTEZDLAHREN
STEICBERETINENDD, MEICK T HHERCKYRDIBERIBELL T ML TOLSBTHEE
BRDHDEDIHAKILL TN BHERERTA (suit for a declaration) DIZF2 ATBEMEIX B S AR
%, ToH5HE, SRAMRRATRERDIEHF A O ENDER I DG 5= (FFERETENDTEIC
BoTLED, [ROFE (interlocutory) 3Kk 22E%H, ML THD, BFEHFTELTE, IRELHERH
S RITDOVNTOREHNBHMEL DT LR DIFEFERDIRZFANMBEL TLDIHAIC
DHBOHDNBIRETHY, RRAZHF T DILETERNEEZ D, RIDHERFAIREL 2 DD
. FBREENEELTHY, TNICKYREDERNGRFERNAIREE L D5 EICRON D, RE
O, REVNFERRERER T HECADEKRNHFD—E 7 (a part) TEITHIEESEN, B
L, A VREN THREFESREL TS AIC. BEEFOMELNEELILDHDLEEKRDD
AIRDERILTITF, OLEBERDIFEAENREZELTNSGEEZ D, ZDHE . MFIHEANCL
THIBTENDDTHY, HEFRICONTOERERBIBFAFR LFRSN TS0 TIHGR, HE
—RIBERDIE, RENEFTEEZROONDAIBEMEDH D8 E DR £ (safeguard) 721+ TH D, ZL
T. COREDOHE—DRIITITLTH, A VREHIFTOHIBERE R =00\ VRE N TOE F it
DIERICKILL TS, FBXREREIL, BBSHIZ, RN E (contingent) X (X 1EBIZHEDIED
(speculative) 2B E 7R, FEKREREIEFELEL, LIzA>T, BILTHKIZ Order VII Rule 11 (a)
[CEDEATARINDEHLH D, FERDECAH ARDIELNSEDIE, BEEIFATERLE
ERICK T 2RBWHMICEDET/ONDIERNBEDI T (aid) LB DD R I EHEDED
(ancillary) CRIFTAIEFRHHNBDNELDTIEARLY, J

4, FmmRfRER

Bharat (&, 1993 FITHEINI AT LABBRA VAN ILEDOFAZNICEAT 2HFTH D,
hE I TEE, ERERRTAURET, HRISEI AN TWSHEREE RDRY, 1 URMbEE
DOBEAEHRT DATRDXEIFEN D=L OTHSD, 2002 FITFHFFIRI O LS I=AY, 2003 F(fH
HH W BCHRAAAMRRES =, #F (2004 F) -5 (2005 F) HICBUHFAEH FLEDT, &
BEAD LG INT,

AVRREEIL. 1940 FAVRHEIEND 1996 FA UMAEEHETTOELREHBL., 1996 FA
URMEE 2 £ 2B KE | BOREFFE LA VROISZEICEAINDIEDE DEREITL.
IBIZ(E 1985 F UNCITRAL ET AR EZDEMZRE 8BS THSH!EH#H FF (principle of
territoriality) 11265 & L T, BA#EIZ Bhatia International 344 - Venture Global E4%EEL. 4\ EH
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fhERIZ 1996 FA U R{hEFE BRI DRI REMEIE AL A VUREHFIAN B EHIMERYE T ZEET
EhNELTE,

fFHEL THIWrS /= Bharati Shipyard Ltd. vs. Ferrostaal AG & Anr. =4 ([Bharati Shipyard =
HDIFX AVRENE S EEROEMENCET 2HH T RNEREIEEEZTH2DD,
hEERTEREINELIT BHOMELWMITL T/ - OVRY TRES Nz, ZHADITHELY.,
—FHDHBEEN /r/|~ﬁ4=uﬁﬁl EARIHOUR) ELDHERI T, HRETEELLLOOEH
NEELEZDOT, ZEEDLFMGENT,

Bharat E#-TRSN=, SAEMHFICIE 1996 FAURMBEFEOBAGLEOIERER WIS T
HBE AVREHIFTH 1996 FAURMBEE I FOE R EBEEM T D LETERL>TLES, 2D
EH. ENTEAFEOREN KON DEDF BN ESNEEITHD, LAL, 1UFEREEI.
BL2BEREH T OO, #EBIL. 1985 &£ UNCITRAL ETILE 1(QQ)F LERY, BEHEBEETE

HBIEEERERNT IEHFEEERNTIND 1996 FAURMEETIE, ARMHESBELNH DS
BITIEA BT E ERBEM T D LETERWEMERAT =,

% 1 (2, Bharat EHENYK$NIEHF T E2OHATHAHDT, BIFEEINTOSRENIZES TN HE
EBIZITZETAL,

F2(2. SRONAVREHEDHEFRLBETHIN., NEHEZE ZRIRT NIEAREHIFTZERYES R
BAREMEIE IR o= NS TEWNEADS, LIEA>T EEDEFHEDLSIZ, 1996 A VR HEEDE
BAEHR T DEDBATRERAEEZHDEEIBEHICEIBRNENZEESS

B3IT, KYZENKREZVDIL, 1996 FAUMMIEIEI & IR0 EREICEI I HEEITHS,
WEIE MFAAREEDET2EENMVFERNICEDS S, MERERICAUREHIFTT
EERBERETEDLD, MEAKERICMEL, I FERUERELTEDITTHD(AREEN
1RERNIZEEEZR I 56 HFANOEEREZRESNDIAVERED LTHDHM), L
ML, SREANEHEEREBRLEGEICE, A VREHICEE ERBEEZHNRFTEERD,
ZDEH, FAURLERELORNCBENTHEAREEE IR, BFAIHLTEEREZ
EHIHAIREME - BEUELHEINEIN BNAT - HFHOMERL - BESNHHF AR EIC
ISLEBEHNERNDELR D, HRICE>TIHFELITHAL THLHEARIREEELEEIA
FWGEHIEINY 5 THAD,

5. BREX

1996 F£ 4 VR FE{=E(The Arbitration and Conciliation Act, 1996 (26 of 1996))

8. Power to refer parties to arbitration where there is an arbitration agreement.—
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(1) A judicial authority before which an action is brought in a matter which is the subject of an
arbitration agreement shall, if a party so applies not later than when submitting his first statement on

the substance of the dispute, refer the parties to arbitration.

(2) The application referred to in sub-section (1) shall not be entertained unless it is accompanied by

the original arbitration agreement or a duly certified copy thereof.

(3) Notwithstanding that an application has been made under sub-section (1) and that the issue is
pending before the judicial authority, an arbitration may be commenced or continued and an arbitral

award made.

45. Power of judicial authority to refer parties to arbitration.—

Notwithstanding anything contained in Part I or in the Code of Civil Procedure, 1908 (5 of 1908), a
judicial authority, when seized of an action in a matter in respect of which the parties have made an
agreement referred to in section 44, shall, at the request of one of the parties or any person claiming
through or under him, refer the parties to arbitration, unless it finds that the said agreement is null

and void, inoperative or incapable of being performed.
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(1R 02]
Oil & Natural Gas Corporation
%
Saw Pipes Ltd

[2003] INSC 236
2003 F 04 A 17 H

1. EXIER

o[H: A RELFIE (Republic of India)

o T i = 2 H AT (Supreme Court of India)
oYIIREFHH: 2003404817 H

oHRAA: LHRDBE(EEHEFIECH)

o FERA: Oil & Natural Gas Corporation(ONGC])
o FER A Saw Pipes Ltd (['Saw])

o TELIMM!

D 1996 FA R FH12:% (The Arbitration and Conciliation Act, 1996(26 of 1996) ; 11996
FEARPEE )34 ZOTAF IOEK

Q HEEFMTHREIZOVTHIDEDNHDHEIZ. ZOBAE LGN ST BT DEX
SHORIE (B E)

o RAUk

ONGC ZEHLEMEND, BELFE TV IHBOH L xS B, 2L, REFTOIURREH
(. BATRAGIZT A DFF (public policy) | DEFAZILIT 2R IREE>TLVD,

M, AETEIAEEROEN L, FUOHHEEEC OV TR RIFRAELGVERELTHo=
DIz, HEHET TR EDOREMNBFEINEND, HADHEN S MY SULEITIEH 1=, LHL.,
COREFHHHIAKRLI-ZLOTFREFIFAEHGIE. LEDISGABRLEHENE LI HEDH
759, MEZEORKNEREB S (FHE) OZKBIRNEBLESISEITONE BB R E T EL
SHLZRDHDMEmIHY, AU FFHHERH, FEEBOREDITEE >THRIMRRETH D,

KEF AVRERNFHOEGHTHY., SAEFEHBT O RER TORITEREEHICDVTIE,
(1K 03]Renusagar Power Co Ltd v General Electric Co #Z B3 iz0\,

2. BEOHE
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LA ONGC [FAURAHBETHY, M EFATE LHAZEES #F0OOHRHHEL A
TERLETHDN, 1995 F 12 A 27 B, BER 26"RU 30"DTr— 05 (1R - A TOIRFE AL #4
LR ERERELTZ, BEIX 1996 & 11 A 14 BUBIOZELAEDSN TV,

18 KIZEOON TV ZEMBFELICVANT Y TSN FEEICRET HENDHEIC
BILTHWMAELT=, 1996 4 08 A 08 H. 1996 &£ 09 ARZ5ELEARE T 2(FARNER THD
) R DFENRINA, FELA ST B Z Liva Laminati, Piani S.P.A % & HO RN 215
TERTIL- ANTAF D Hofzt=h, # LR AL ERAICEELDOEEDAIREME S ALz, £5F
ANFBUELEIROERIRO-2DOD, FEBETHEFROIIAIERL, HENICF EBREHEE
KEEYERRLT= US $ 3,04,970.20 B U Rs(A R+ ILE—)15,75,559 & 1=,

WEERICHEMNRREIND, 1999 4 05 B 02 B, BN TENT,

3. MRS D5 A

(1) TADOFF (public policy) | DE K

“Therefore, in our view, the phrase 'Public Policy of India' used in Section 34 in context is required
to be given a wider meaning. It can be stated that the concept of public policy connotes some matter
which concerns public good and the public interest. What is for public good or in public interest or
what would be injurious or harmful to the public good or public interest has varied from time to time.
However, the award which is, on the face of it, patently in violation of statutory provisions cannot be

said to be in public interest.

Such award/judgment/decision is likely to adversely affect the administration of justice. Hence, in
our view in addition to narrower meaning given to the term 'public policy' in Renusagar's case
(supra), it is required to be held that the award could be set aside if it is patently illegal. Result would
be - award could be set aside if it is contrary to: - (a) fundamental policy of Indian law; or (b) the

interest of India; or (c) justice or morality, or (d) in addition, if it is patently illegal.”

[L7=h> T HEHATEL T, 34 RIZALLNTOWB[AUROADIKRFIEWSXEIX, LERE
RN EZONZTNIEESEN, AN RNEDOER LI R EDOFIIEICE DL, XEANAHDOESR
KERAHEDOFIBIZHENE. BRICKYERLD, LI ESOBRXREICXS L6 KT 2HPEH
WTlE, NEDOFIRIZABLTNDEESTLFTERL,

6 KBEEHYRET DI, hEH - EEREREIZDOTIHRECIN TUOERNA, A URE; - EEREMEEA R
ETHBIEDNHARDAIRESNTINDLSTHS,
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ZDOERIEAREFIRT - FIR - RE X, EEDEIR (administration of justice) (LB EBEEZ 5125,
L7=ht> T, HEHATIE. Renusagarr FH4 (FTR) THKERSNIAOKFNINA T, BARAITE
ERIGES, MEEEEERVEINEINETHLHEDILGEIRSRIEEDIR, TDFER, BT
(&, @AVREDRAN G FE. O)IUROFIE, (o) ERELLTME. XE(DMAT, [HAIC
&% (patently illegal) 7235 &1, BXUSHEENS2, |

(2) hFHBTOBITEL AR HIBTOECELDZE=E., [BAfEIZ:E A (patently illegal) JOE R

“The aforesaid submission of the learned senior counsel requires to be accepted. From the judgments
discussed above, it can be held that the term 'public policy of India' is required to be interpreted in
the context of the jurisdiction of the Court where the validity of award is challenged before it
becomes final and executable. The concept of enforcement of the award after it becomes final is
different and the jurisdiction of the Court at that stage could be limited. Similar is the position with
regard to the execution of a decree. It is settled law as well as it is provided under Code of Civil
Procedure that once the decree has attained finality, in an execution proceeding, it may be
challenged only on limited grounds such as the decree being without jurisdiction or nullity. But in a
case where the judgment and decree is challenged before the Appellate Court or the Court exercising

revisional jurisdiction, the jurisdiction of such Court would be wider.”

REBEADOLEZERIERBOONGITNIERSER, EERHRTIETA VRO R D F (public
policy of India) IOEBRIZ DT, HEHIMORENAEEDEL TRAITRIREL R D LLFNIZ, ZDOHELD
HENREERIN TS SE TOEHFTOHIMHER. SOSXARTHERESN AT XS ER0, &K
HERBOON B ORITLEELDL. BTOSE TOHHFTOHIBHERERBREENS
ZEEHAS, BEH L E (decree) DEATISOVWTHERBETH D, COZLE, BHLBEIRKMEEE
BLTRITFHICENTL, EEELGLICHRINEZEXIEBELEED THIEDEESN
HIZE > TILOFARVNRFFINVETRESINTNSELSIZ, BEILIZEETHD, Lol HREY
EBLEN LRBHANEHEEHHA THEONDIIG AL, AT OHIRHERIFALE LD
TH5, |

“Therefore, in a case where the validity of award is challenged there is no necessity of giving a
narrower meaning to the term "public policy of India'. On the contrary, wider meaning is required to
be given so that the 'patently illegal award' passed by the arbitral tribunal could be set aside. If
narrow meaning as contended by the learned senior counsel Mr. Dave is given, some of the
provisions of the Arbitration Act would become nugatory. Take for illustration a case wherein there
is a specific provision in the contract that for delayed payment of the amount due and payable, no
interest would be payable, still however, if the Arbitrator has passed an award granting interest, it

would be against the terms of the contract and thereby against the provision of Section 28(3) of the
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Act which specifically provides that "arbitral tribunal shall decide in accordance with the terms of
the contract". Further, where there is a specific usage of the trade that if the payment is made beyond
a period of one month, then the party would be required to pay the said amount with interest at the
rate of 15 per cent. Despite the evidence being produced on record for such usage, if the arbitrator
refuses to grant such interest on the ground of equity, such award would also be in violation of
sub-sections (2) and (3) of Section 28. Section 28(2) specifically provides that arbitrator shall decide
ex aequo et bono [according to what is just and good] only if the parties have expressly authorised
him to do so. Similarly, if the award is patently against the statutory provisions of substantive law
which is in force in India or is passed without giving an opportunity of hearing to the parties as
provided under Section 24 or without giving any reason in a case where parties have not agreed that
no reasons are to be recorded, it would be against the statutory provisions. In all such cases, the

19

award is required to be set aside on the ground of 'patent illegality'.

(LT EHWOBENENFE LN TODFZ A& [1VROXEOKF IO R RE MRS
BDHEIEGRN, LA, MEEICK>THSNETBAGHIE R HE IR ZBRYE I 7=HIZIE, A
HLRBHWASEZONGBFAEESHRN, REBAFROLSICHENERLNZVNEST NIL, EED
(KOO DIREIEEKERDGLED>TLED, FFEADE|RLEHBDO I ENIFEIC, FIENET
BTEFBNESNFEZEZMIZENT, MEALF BERO MBI W ELIZISAICIE, HHSPEH
WX &4 (terms of contract) (TR L. [M{HEIEIEZEHIZHE > THIBTL AT UT@s@n e
THMEE 28 £BR)EICKRT D, THIC, FEDWBIETIZEY 1| # AU LDRICKI DN DIHE
[ZIE, 15%DF| BEHICTIDONARTNIEESRWNGEERET S, TOLIBIEIETERT AL
WAORHEEINTODDIZ, FEADNTIA T OEROOFIEERHDIEEERT HE0IE, ZDL
SRR MTIE 28 £(Q)BERUGIEISERT 2, 28 £Q)HEICKY, FEANEELETICE DN
THWLRFNERSEVDIE, BEENBATRHIZEREEZ TNSI5EDHTHD, HEH WA
ARIZBVNTRIHEETIEMEOBASIEEICRL T Y, X 24 ETRESNEYEFEEZENE
TV T DREEZ M oY, RIFBHAZEHLGCTIVWED U EEZESENGVDICIEREZERE
BLAahoYd nIE, RERICIAXREICR THILEMLD, L EOETDIHETE, HEHIBIE
[BAB72:& A1 (patent illegality) JZ 2 HICEYE S ARTF TR SARN, |

(3) AEIZHIT BB 7% :E % M (patent illegality) ]

“As quoted above, clause 34.4 in terms provides that no interest would be payable on 'disputed

127

claim'’. It also provides that in which set of circumstances, interest amount would be paid in case of

7OARARERIWT LN, BRGEAED 344 FiE LLTFOEBYTH S,

34.4 Delay in Release of Payment: - In case where payment is to be made on satisfactory receipt of materials at
destination or where payment is to be made after satisfactory commissioning of the equipment as per terms of the
supply order.

ONGC shall make payment within 60 days of receipt of invoice / claim complete in all respects. Any delay in
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delay in payment of undisputed claim. In such case, the interest rate is also specified at 1% per
month on such undisputed claim amount. Despite this clause, the arbitral tribunal came to the
conclusion that it was undisputed claim and held that in law, appellant was not entitled to withhold
these two payments from the invoice raised by the respondent and hence directed that the appellant
was liable to pay interest on wrongful deductions at the rate of 12% p.a. from 1.4.1997 till the date
of filing of the statement of claim and thereafter having regard to the commercial nature of the

transaction at the rate of 18% p.a. pendente lite till payment.”

MENZBIALz&IIZ, BRHEHA 344 EIE [FOHHERIODVTEFEEELLBNELTNS, [
EIZENIE, FOVEVMEHEICH T DXIDBIEIZONTIL, FIBEELDESNTIND, TDH AL,
FIELEENVEVMEMEREICOVWTER 1% FELTHD, UZFEICEHINDOLT | MEEEFEVG
\WMEETHDILEREL, EBICEY LR AT EFARETD 2 BOAURARZDNTEHILNEER
I HHERE, LERAFIESF=ZBIEBIZDNT 1997 4 04 A 01 BLUBIL—LAZEORHET
FR 12%DFE %, ZORIEZILFTIE I OEEEEEBLTER 18%DF B EIHSRBELD
%, |

“It is to be reiterated that it is the primary duty of the arbitrators to enforce a promise which the
parties have made and to uphold the sanctity of the contract which forms the basis of the civilized
society and also the jurisdiction of the arbitrators. Hence, this part of the award passed by the arbitral
tribunal granting interest on the amount deducted by the appellant from the bills payable to the
respondent is against the terms of the contract and is, therefore, violative of Section 28(3) of the

Act.”

BET20 HMBEADE-—DEHIT. BFEE/HRBLLNREZETSEILTHY, XALER
CHEADH M HERDOER TEHOIZMDMEBMEIFFTHETHD, LIzA 2T, HEE
EFRADE LR ANCKIASNEFRENODEFIZAIZ DN TH R RAEZBOIHELI M DE 5
(&, BREHITRL, TORERMEE 28 FQ)REISERT %, |

4, FmRSRER

AVRDIREIEDIF, 1996 FAFEFFETHY., 1985 £ UNCITRAL ETILEEBALLIERE
BEDTHD, LL, BIERICIF, HATESZFANON TS HERFOER RIS R HEH
EZFANSNBOEBEEANHD, ZO550 1 Did, SNEHRICEAUMPEEOBEAZ RIFL.
NEREFIBTE A RF RO EBUE 3 2EERH TV Venture Global Engineering v Satyam
Computer Services Ltd & Anr [2008] INSC 40 (10 January 2008)ZF 0¥/ THo1=hS, ZHUL[1 R

payment on undisputed claim / amount beyond 60 days of the receipt of invoice / claim will attract interest @ 1% per
month. No interest will be paid on disputed claims.
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01)Bharat Aluminum co v Kaiser Aluminium Technical Service, Inc 4 CRRFEIZHIFIEEINT=,
£5 1 DERDZEFEARLGRBERD. SYIZAWTADFFE (public policy) 13 R DFRE TH S,

AEHIFITE, BEFBEOZMNIIEFNHLIBEEIDVTIFIENRELGVEDRENH o=
(ZOESLHEDEE| LOEEMEEKRWNIEEDLNAY) , ECAMMRE IR TIE, Wb SEEF
RIZHEST=FI BRI AT EDN TN, A VREHFTNEICDORER AT, [MFHEFZHE G-
THIBTLRTFNIEESRN (A UREIE 28 L (3)IH)BER THDEL, FNRFEETERTHDE
LCBCHERAMNHDEL=, AR EIE 28 £(3)IRICHEE T HHEE. 1985 4 UNCITRAL fH#;
EICHBFET DT, BARMEEZROEL TELDEDOHEARCEEET 20 1 VROKIIZECH
FHOBENLGRIELTHWSAIIERYESNGL,

REH B, AREHEMET DA VRERMERICBEI T DHBIDISTHY, —BBIZ, fhEHIMT (B
(ZHE R BCHIRT) DT OIS E CIE RORKF 1 ZR<AE T DR E TR T 2R LI AENY
DENTHD, L CHEIBEOHHIFI T, A RERNFPEENE R RERBRLTEREDHIELET

5 BREX

Nid

1996 F£ 4 R FE{=E(The Arbitration and Conciliation Act, 1996 (26 of 1996))

Chapter VII Recourse Against Arbitral Award

34. Application for setting aside arbitral award

[omitted]

(2) An arbitral award may be set aside by the Court only if
[omitted]

(b) the Court finds that

(1) the subject-matter of the dispute is not capable of settlement by arbitration under
the law for the time being in force, or

(i1) the arbitral award is in conflict with the public policy of India.
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(12K 03]
Renusagar Power Co Ltd
\Y;
General Electric Co

[1993] INSC 410; AIR 1994 SC 860;1994 (1) Suppl.SCC 644;
1993 Suppl.JT 211; 1993 (4) SCALE 44
1993 £ 10 B 07 B

1. EXIER

o[H: A RELFIE (Republic of India)

o F I FT: i = 2 H AT (Supreme Court of India)
oYIIRFEAH: 1993410807 H

o HRAA: EREA

o FERA: Renusagar Power Co Ltd(Renusagar])
ot FER A General Electric Co(TGE])

o TELIMM!

NEHEFHW D1 > REHIFTIZH T 2 RITDOEHDER
oAk

(A URDRDFF (public policy of India) IR 2T &IE, MEFIRTATERAACHIT 2EATIEHM
EHO 1 DTHY(RIES. BIRESD . EEMIZE TOAUREOEERWLZHE. (i) ROF|EE,
XIF (i) ERE LIMEBIOER T DG EICADOKRFICR T DLILRD I TELBREND, CNT
HERBICEAVDEDTHY, A VR HEEHEHALNSHHEE RV TNEIA, RCTADKF1ELNDI
EERAVAHEHBECEERIZDOWTIE, [12F 02]0il & Natural Gas Corporation v Saw Pipes
Ltd TESITIAWMERAESN TS, ZD1=8H, RIEZ(XEEGDECAIR) TAUREHIZDONTIY
FEIRMFE (hEthE I URET ) ERINT 2LYE. AEHFE (B hEES Vo HR—ILET D)
FEIRTDIEIHN, LOEENEREIZESTIAIYMNGDEIITFRIN TS (GEHIE, 4. SRR
RS,

2. EEOHBE

1964 5 08 A 24 H. #F & Renusagar LIRFEHE GE (&, District Mirzapur, U.P M Renukoot X 73
REFERDHDOT I NRGEEFRZMNEHREL(ZNEI B 1964 £ 12 A 31 B). #E
BEJI1Z 135,800 FOTwh, EHEEAEIE 13,195,000 FL, $)FARREIRIZ ICC HE T, ZMERE
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BEF =2 —T—IIMNETH o=, Renusagar 1£ 16 EIDOREFAND=HIZEKRILHWERF
(unconditional negotiable promissory note) ZFTL=AY, ZHH, L GE " FHEOF|ERIZD
WTAURBEDN ST R RDIEE L 21135 5. Renusagar DX SF| REBFHINDEMN
EHDNTUN =, AVRBFIE, 1965 F 09 A 03 BO@MRETEBIBEEROEHN 1969 £ 09 B
11 BICFABEEE B RWICERYEL., GE [ERMATER R UPZNIS T 2FF] 6.5%DF BEX
56D ESNT=,

3. Y2 n5IA

“Enlarging the field of enquiry to include public policy of the courts whose law governs the contract

or of the country of place of arbitration, would run counter to the expressed intent of the legislation.

This would mean that "public policy” in Section 7(1)(b)(ii) has been used in a narrower sense and in
order to attract to bar of public policy the enforcement of the award must invoke something more
than the violation of the law of India. Since the Foreign Awards Act is concerned with recognition
and enforcement of foreign awards which are governed by the principles of private international law,
the expression "public policy" in Section 7(1)(b)(ii) of the Foreign Awards Act must necessarily be
construed in the sense the doctrine of public policy is applied in the field of private international law.
Applying the said criteria it must be held that the enforcement of a foreign award would be refused
on the ground that it is contrary to public policy if such enforcement would be contrary to (i)

fundamental policy of Indian law; or (ii) the interests of India; or (iii) justice or morality.

ML DB EILRL T, TDEDESHNZMDEWELZ DN, TOEIMPEMEZOTINSD
HHFORADKFERYIAL ZEF EBICARMICRENEZERICR T DIEIRE D,

ZDZEIE, 7 E)(b)(i)EDIADFF (public policy) JIEZMWB KR THOSNTELZILEEKL.,
HEFHWORITEADKFEIL—ILIZE DT BT LG, AVNEDER TIIT 20 EREE NE
fhEHI WL, ERAEORANNBERASINEINENEHEH M OR B R CRITIZET 260 TH
571z, NEFEHIRLE 7 £(1)(b))EDTADFF (public policy) Jid. EBRFAED D EFIZH LY
THRASNTOWSRAOKFORERAICETIERICEVNTHRREINGTNIEGESE0, COEZE
EEATILIEY, SAEMEFIBOBITAERENDDE. BITH Q) AV REDE ARG $
(DAVROFEE, XF (i) EREF LIMEBISER T DB EICADKFICRT DILITHD, VD
HRIZEIUGATRITNIERDRL, |

4, SRAFRE

[ RDNDFF (public policy of India) IR T T EIE, EFIBTRITEIRAACHIT 2T
FHD 1 DTHY(KRIES. SRES. RFFIC, HEHIBBCHRAICHIT 2BUEEHTLH D, 1~
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RO TRDRKF IOBEZ R LT AL TELOMEFHIRERYHEL, R POMEEB R - HH
FAZMOELOVBHEZTTOSIEFE, AFHFIORICHEINHE B ECHRRCET S
(1K 02]0il & Natural Gas Corporation v Saw Pipes Ltd E# TiiBLI=EHBYTH S,

AREHBUL, HEFIRTRITRR TH D=0, AT LIF(REFHBIOHEF, 1961 FHEHEF
Wik, BRTEIE. 1996 AR HEFAEEE 2 FB(Part 11 Enforcement of Certain Foreign Awards:
Chapter 1 New York Convention Awards)48 &) A RDRDFFE IEWLSKIIZRILXEERALE
A5, B[ TEAUREREBHIATEZOBFERZXBIL TS,

CDTEN, 2011 FIZA U RERESEIBARIZH B EEE1To7=[1F 01]Bharat Aluminum co v
Kaiser Aluminium Technical Service, Inc E4F&EE B T(EDFFIBHILLEE, SN E FhEHI BT R
¥ T CEUYSH SN D ATREMEIZ A=) A VR E U4 THEHEREBIRT DAV EHHL
T3, oL, NEHREEZIRT DL, EFRIAVR01)FEHEARLEESICAVRERIATEFI AL
REBITOARESBELSEMSNTLEIDT, TAIVMSD S,

BERLECEOTE ARYSHDIFE, BEIEFARERICLOAETELRRTRNRMEEZELA
WSEDZLDOT, HE W U AR—IL) CRIEZEDOHECTHLTRELDENITDHEME
ZHIEEREBVOMEL NG N (EBIEGFDEBICLDN), fihh. TER T RICAEHNRHE
IR T HIBE TOEREIE. HNEYNBEEIZ L5218 FILEFREERSHEFHEN I
FEIRTITHN, AORBHFRIZKDINAZBLLEDVRIIERENL, BRI ESTH, £
LlAUF 01)FHOEETRYELEN=OTIE, AIOBELLEIR>TLED, AFHEHAONE
&M T RREEIL, SRLTEDTEDEDNTERVL, SHREELAHLTILREZLDTH
BH, TR TIE A VRERFPHEIVNEFRZEDO AN (ZENTERLTEN>TRNEERITRAIZH N
THITIEMREREERINDITHIIMN) EFLAENEHFTELAEE. bTH THIAF-TL
HEVNZ KD,

B AR 01)ABTE, HEEANE ML BRI BCLICINZ T, MERBEISHUNT 1996 FA R PH T EEDE
FAHREARBLTHCLET, IR EHATIZ L BCEL O REM Z B RAICIE R TE TV, L L, AURSEE
[FELDIBABUERAEIREL, BAICE>TIE LR HRABOEIMESSTET, A URBH T & BB ATAE
BERBLTELL, EAURERHFL, REROPRMISRULIIE ThoLITEh M b T, ESESLBUEIRH
DEBECDEREERLLTEEIDIZDOEEANERIEL TV A0, BRAFREEET TERAL—X G hEE
BrEATIEFE R TE TV T,
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o[/ K 02]JONGC w Saw Pipe &[4 /F 03]Renusagar v GE Dxf Et

[ URDADFF (public policy of India) | DE R

(1K 02JONGC w Saw Pipe (1K 03]Renusagar v GE
E R EFIRTOECEL SAEREFI BT O AT
(i) fundamental policy of AREDOEAKRGRA) (i) fundamental policy of AUREDODEAKRGEAR)
Indian law BE Indian law mE
(ii) the interests of India AVRDOF| R (ii) the interests of India AVROFZE
(iii) justice or morality FEHEXITmIE (iii) justice or morality EHEXITEE
(iv)patent illegality BARAEEN
5. BREX

1961 “EFVE k3 #75% (Foreign Awards (Recognition and Enforcement) Act, 1961)°

"7. Conditions for enforcement of foreign awards.- (1) A foreign award may not be enforced under
this Act- (a) if the party against whom it is sought to enforce the award proves to the court dealing
with the case that- (i) the parties to the agreement were under the law applicable to them, under some
incapacity, or the said agreement is not valid under the law to which the parties have subjected it, or
failing any indication thereon, under the law of the country where the award was made; or (ii) that
party was not given proper notice of the appointment of the arbitrator or of the arbitration
proceedings or was otherwise unable to present his case; or (iii) the award deals with questions not
referred or contains decisions on matters beyond the scope of the agreement: Provided that if the
decisions on matters submitted to arbitration can be separated from those not submitted, that part of
the award which contains decisions on matters submitted t o arbitration may be enforced; or (iv) the
composition of the arbitral authority or the arbitral procedure was not in accordance with the
agreement of the parties or failing such agreement, was not in accordance with the law of the country
where the arbitration took place; or (v) the award has not yet become binding on the parties or has
been set aside or suspended by a competent authority of the country in which, or under the law of
which, that award was made; or (b) if the Court dealing with the case is satisfied that- (i) the
subject-matter of the difference is not capable of settlement by arbitration under the law in India; or

(i1) the enforcement of the award will be contrary to public policy.

PR FRERIODDB| A, BIEIE, 1996 F1 U RHEFAERES 2 #B (Part 11 Enforcement of Certain Foreign
Awards: Chapter 1 New York Convention Awards)48 &,
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[&£7& 01]

BEEBEIR B EEELFTE 4 BEREYR

1. EXER

o[H: BE(RERE)

o EHIAT: BEEE AR

oY IRFARB: 1999 £ 12 A 20 B

oHRNA: AR A

o FERA: NNEETREERNARLTGEEE) (TR
o FERA: MESFIFEEERP2GEE) ((HED

o T ELMMA:

FEEHERIOBRAEH
o RAUk

BEMBOEEICLITEEADEXICHL T ZNEICEAXOYMARLIEIAGISIZE
LY TEBEREORAIZEALCREZICEMSOXIEMUHIR, N L. THRH
IRERFEINBAREICESOONTEDL T, HFEDIERB BN ESNONZNFHEIER 164 B E
% THo1=1,

2. EEROBE

RE2(FEFE2003) 4, #EE EIFTEEEFEPFS | HIREHME KBREHEIEIOAL
ATV EALLEFEEE - UIERE 92(2003)4F 9 A 22 BIZEKEE 9374 A EERL, THIE
FKEBEDIERET DT EFBBEND 330 BOERGTEN(TARZN D EMIEL, AZNSE11H6
BCIMmEHICL AR B/LILSN TV, HLEFA-REE EOTEMBEMCEDIE,
ERANBEE-NINF3(2004)F 3 A 6 HILEMA. HFE FRICKSIEENTHRORE H
(£ 95(2006) 5% 1 A 6 B, &HEMITHREKR 71X 95(2006)5F 5 A 16 B,

LR AN DT AR R ICE > TR () MR EEL . BFaE  nIIIL, 2k
BIANBME ERENRONOIMEEEIAIELTHEEE  NIIICEDLEIDIERE 247 &
OMEENHSESTHY, Bk 227 FOME R U hREFFHEIZK - ENEZM D MESIC
ASYMEFAREA I FICE DN TEBINE A 906 /5 838 BERLOXINE RO TIRFLIZ, F 1 B(E
RE-BAEE NOBERERTH . BEERICLR. BF AR [EHEEEORA]
DEAERHT, M EFAIZ 453 770419 BERLOZIEMLT,
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3. MRS D5 A

"R TREEE,  TRAEHEZBUBFHEEWRE A MEENSEEBEREME &K
BREREZERTRAKIE K AHERIRECEEREVRLEEANEE , ARERI RBEREZN
ZAE ; At — A EEANHRXRNBEMRRER , BTEF 2N RABEI L HEERRZ
2, OREEE  AFERMEREN , THEEB LEFRRIEN. OXBEEE , 1)
FTUREREFESAZCEHANY. OREEZNEZRZMRBARLNTF , FEMKHE RS
2 HBREBAME , KRR LEARETEERZAEHCEPSTRM . fINERTH#
REMETT , BHREBAMS , BHRGNz , ARBETECER , KBEEKXARRZ
BATEABHERTHG NS BEMAMS  SABHBU AR, WEBAZEY
fREH 15 R B A RER FA 75 R BEME

(BAEER)

TN B[EBLEREIEIL, BEXEAVTL—2av DEIBE AR ERDALEST, UHDE
BTADBIIBEOEB N EIBENEENEBIOVTEAREFNELHETHOT, U
ERNZHOABRLES>TONVEVNED, T70bb, AEENLUZEREICTOVTRHEL L =LE, 2
REFELEVD, RIFBIOABOZMNERMIEL TWILERTEVNSFEH LROLN-REE
BRATARETHD, OBBEEELINDICE, BEFEFATIENRATREETHII L. THHOERE
ICAHTF RATREMEARNCE, QUBRFBELEL. MEFEOFDICR/IIENTET, @H1
DEMILDEFEDRICENERFERT D, TaDE ERAEFRANSRTHEECLSTH
MOEERBR LOBEEBNBITINSERFAREMEALTOIEARETHD, HlAIE, BEa M
DEATIEATRETH DM, BEHBEICESTHRMZKYZEBOERAIINDIENF HSh, EHEEN
B ETIICIEEBICRVEIRFSNINELIAZ MR DREEEL DM M AICT L THEHEETRL
BIZIXR AN D B7=, BHEEICHRMAERVNDIEIIERHEDRAICHERSL THAFAIEEMEE R
TWHENWZDIHFETHD. |

TREBEMPAYECZEHEAEHETERE , Y EHSELEYEEDHRR , HBEEE—F
ZBENERM, MERFABRREXZEERS K EFEMARRYESS 2 HEED.
MEENGERILE , MIERFERNEE , EERAMESKBNIIRGHERZYERY , LFIARFET
BREBR—REEBIEIR , €EMRYELES ERE  MERXBERRFIERAFTTRE
REFESACEHRUFNELIRKFEIRRETHE K YEEHRERZEHEE K Rt
THEHF ERABUE A ERERR,

LABWER 92 F£9 ABMKY , HLEFAAEE 3 F2 A 25 ABBALERAR IS EI A6

HEBL , B LFARNEAEESTR (REESFE 150H ), R F3 ABZYERE
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RH8AR 12287, B3 F, 4 FRZYEFEHTEES 121.98, 12282, M EFAR 93 F 3
Ao BRIRZYERY , EERREEA 122.87,

CREMARFENBERANNER I AH, M LRABREFHIERLY 164 RIBBALFFABRT ,
ERRFIH 330 R2¥¥ , MAFERRE , MALFARGNRAMERER, BLEERT
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MFEFHMER. BEOTREOALZEFERORKOERFT, TERMEZAENICRITEIE
BICEYMITEARICEY, R TEOZILEEIVIM—ILL, BHENBRICKY I EMHMERZR
FOHEICEFSETEROIENEELZBATKIERITIIRAVER BT DHEEICH D, L1z
A2T W EFAGEEZ)DNAILFCRBET 2EMOTRGZEDAINNZE. ALEDSEIC
I23DDHEDT, AR ARBNCEALEZEMOITRBEDANXEFEL>TENZIZRM
LTEHED—BELRL, ZORDOTILDIEILET HF TOEEMEE MBS TND, £5
T BLAMBIIBMEEZ AAICKYRBATEENENSZE T NIE, BFE G LEF A
AR AFLBTNZCNEELTITEM R AN X ZFELELL. AN EBIC—D—DHRREICEEATHTLE
RODBENDDLEAIM, FTEWEFANE ANLBZEIZSETHHELTRY, TOFEFHK
R BIEETERLY, |

() RFIRFREERIH -8 FFICEBRIERETE -H, B TFEHK
BMoRE—L/UR , W, EE-HEBIENI2HEEI X, HT 2525 TH
fia . T=oocoPSIBMEt. . THEBHIRHERIER, E=MEEE , BRHKES1-8 EE
BEEVEHE. ELREBZUEBNAHNERE TEBR YR, SEHBHR. £5R, B8 BRR
B AN EMUL 2 XFREH ; S1-9 TEBEHE. , BFREEZI  HEEHEE TEBERGR,
BEER. BT IHSWUCNFRERBEEGTEHE. EBRHTEE. AREFE
REEESYEESERRYN  LR-_BYRESEESMRERBZIEERE, BEFZLH ,
ARMEMTEH. NWEAR , TRERFUBRAERARREEREL KR, MEES
WRENER, Eu, BE, EE. SESKEEEIEHEBCENRER , —EMERE
ZEERREZHN , EUXFREFEEMARRSHEATHEE , Rt TRASEAE
—RRE : [FIERIRAE (SHARAE ). ZNVKK. BR. EESHERSF™LD
MEAR , HEHRLMARARE , FEALERE , CB8F—3E | AKER. IR
RE. BRE. ZURRERIEFAE, | RIEEEH— [RA] 2RE . [RELRIIR
BEMHSEZ K ERBEBLUERAE] AT , #ELAENRETHEELKEREL , ©
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BURE (BREEINK ) RBCHEBARLIFATRISFZEOME , YIFERBETER
WHEREEFTEARERL , IRRUBEMRS 2BEESR  WEFAKLEARERR
THEBUEREREN BB MRELFAHEBES -, MERNERT , ¥EWER. .

(BHHER)

(W) AMIFOFEREMLHOITREG 181 BRICERU, FUMNRBETWST —Y U TREEE
DIBEME 2 T, #IRHKS —IDEREE 178 I THD, RIBDELII, FE 2B —V U TEOH
MOTRIZE, HDFEBEEELTOEAIN3000PST a0 2)—K]. MEWMB) hiRiEDIBREIZD 3 18
Ba®en, BLXEES SI8[7—VUEEFEMICET—Y oD BUNII7—Y A
RInHY, 7=V BB HEE TVVER TV URIRVHFRMEZEDHCXFTREH
AEEN TS, SI9[7—VVERHBIICIE, BERELSN, [7T—VVEHRIVSDY, 77—V
EE T—VV/ER ISRHEORXFOLE RN —Vy LHBREHFER., 7—V BN
A, AR—Y—FHNE. 77—V EHHENFEOREEHANHY, LELD 2 EICIEEMD T
FREFA—DIREB. BEDOTHMNGRNILF, MBFEHCHEVRNECATHD, LRDEBY,
TRERMNELENMDHERVTREORBPICKVEREDOEIDOIVECALTRELOTHY, Bifn
MREE, PERIEE., B, 2. Bl E4MEEENETREBORMRMERERL TS
A (B RMER) B ADRREINDIBEREVRRA G XFEVHBEOFBRARHDH
THRECERD, BIEE | FE[ATEHRIFASEFTHRAZTEST. )& ZRHR
E. AILEEN 2 TCRAZEOHNEAL. HEICAVWSILTREOBIELIZELT, FAEEE
KBBITRELOTHY, DEEOA—BNE DS AE. KA. BLHASZ. ARLE. 2K
DIEFICEYEBELETHEDET D, lesh, TEAHNZDER IMFHAIRENHY. ZZTIHI AL
ZCRESINEHEIFISERTY, EROHEEIREEEELLETT, LS TS, ChLDfE
RicqnE, FEEFINEAEZELELTEILETNEGST, ALSHERESITREET, )ICE
HEINE-HELZRWC BELXZRDSELYETZLGVWIEDOERICLTIESARNL, FREIZHE
ODITRBEOHEBEANENELDIZDHAICIE. TEREHIBORAEEZHALNTINENET
%, HEFRAE. REEAFLZFORMANKFOLEHLEOSTS—HEUT, EMREEEXR
ZLEWNSDIE, BIDBENIETHIERRT D, |

"(R) RHERARECIERE  FEKELHMESEYNCHE. T8, #HECKE
EF, AEEATHTRAZ , MEFALTERRUGREREEEIMRRBEMRELE
ZEEMAEAE , BRERCEEORBUREIEHEEREEZA , BOHEE , BHTEE
ELEFMERR, RIIEBEBSHRA  TREGECNE BFER/ARSHZLFABTH
EXAEEHRR A BEAERRCHEASRERM N  RETE. NHEFEARRZER
BEMGTUAMAEEUARERERE<EN  AREEICREELEENERAERCE
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B, U AEERRERREEI MR ELCIERERBES  YEBEE  AE
EABEEMEERCRAREBRCNEEE  TEERAFRBERR, o

(BAFER

MR FFHAEE(EZ)ICKYRREINDITERE(TRERR)FEE2A. SBOVEDEDHE.
B HBOBEFOFHLVERIZ, EMRICKYINO TAIRERIETHY, W ERA(FETE) .
AR FICH L TRBLBEMO TR ESIEREZ L -BRESHIT (BEMEFHAT) (CLY, FET
ME(eRER) FZELCEEMICKY. BERB)FBEEL(BEZ NICLVGENZEDT
HBLIF. BRI THD, BL, FTEIRP, TFHBEOREFDIANETIIENHY, T0Di5
AIFERBYREERICETREEELS, tLFEETHD LIRAICBCEREEZSEIRVEZAHE
SEHEDETNIE, HALNCFEAEBICEELTIVEEVRENEERT HLLG>THRETH D, Fix
ENENCBETICHARVBEEERBLTALENDEABEHELTVOIDEND, AFLED
CNLDETEREREELREDELTERET HILE, BoZITULWN TSI ETHD, BIHRDELIIZ,
FAEEBIAALBCIIEMOMRICEEHSINEZIFER, HESICOVWTHLERIT IHEFNE
WDEND, FFENRBLYRBROER ((HHEER)ICODVWTLEFEEDNETELTHDE, AF
EURMMERBEDRRIZKRTDEDTHD, J

4, FmmRfRER

BADAHXTELRAKIC. BEOLXEIM. 10 T7F7EFZENETIE, TH MK (lump-sum
contract) IBNALBND, ECAD, (BAERNEHTHLZITHIN) FHERBLYIBNEHE. FET
EEENMTONEIEE~DORISIZ DT, FIDIC MD&LSENEFA(BEIZE>TIEFIE).
THIIERZFOMTHANBOTOVENZHHRES L,

AREHBIZ, ZOLETRME RN INFARLLONIZIGE TOEMERBRICHLT—EHEREL
EEFIGITHY, BEREEDAMNSIFIRNISEIZLS,

6. BEHEST (BISHEAET FEIHELIAN)

NHIBZNIRIBEZEE2IHEE  NEEFHERBZNEBS MR EHER

REEHER D , EEFREMG AR 2

EREBAERS  MEYRUKRAER , AREERN RE , RIBTEFEREMEHN.

ETRAERRERA  NBEFRECEL —ELOHR , ZEEMBHLABs NEFERR
B, e L THE. ERBRENCHXNEAEEREFHERREEITRAMEREZ
B, SERENBMN BT R FREHBETE | EREEBEN I REEER
RNEBSITRATEREERM ? IREEFERZUNEENN ? TURBLESFE.
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REREE , ZFREB EERERER. Bt , REFRIAET  EREATHERTHEL
HIES (( THRIES ) Bfic "TRRBRNELS, (T8 "84, )FE 3 KE 2 BREES
ARBETEKE , IR "HAR, RRECHRES "BRAIEESN., K MEREEFEE
FEEMHE,

B TEA, FIGE2ERAE . "REVESRERERNT 2B L IEZEREEEER
ERZNFEHEBEBE 5% UL, HR %28y , RRZOEFUZNESERRZNE
o KRiE 5%E , ZNEST FHER, 2. TR ZEREE BEHERZVATEBEEMNE 30%
LR R 30%2 85 , BUARNWEESERFEZNEBNRERNES. 3. TR ZMERIE
BEESERZNFMEHERIE 30% A LR , KEZWEEBHHEZNESHETIEE K
RETSECHIURNEESERAREFHEN T cZNEERFERNES. .. (B

BIRFEARL 2012 F 11 B 12 BHEMH) .
(http://www.pcc.gov.tw/pccap2/ TMPL fronted/ChtIndex.do?site=002)

LR TEA, B 3 FRE 2 B AEREREBERRTBHUBEFRZFBRKE ? NS REF
RIBESE 63 R 1 BAE : "SERBINURATEMRTECEHAR/RA , EEERA
RHTEMRBASZERNRERNENEZ. o  BEBL, "8X, RIERESERBEN
B UHERMRARETERBRENUSE  BEERTREEXS , BiiREBRH#
TEERS TH8R, HRERN AL TREZNA BN, HTREHD ERFRIARNE S
Z TgA, FIME2EEH , MERENATEZHE.

(BAFER

NHETEZNIZEOVTRMEZIINFEASINISE T, TREBICHBVWTERIZHENEZNIZHIT
SZHEMAMRICEDOINEZHEEBBLTNDSHA. BAHEDIZOVNTIERESOBEINGE RN
AIRETHAIM ?

HUFFORBIILUTDBYTH D, ZWITBHROEDHDE NS AL, MMEZROMEIZHEL.
FAREEEMRESEFRTER, =20, BHAMELTOLIICEHRAEL TS, EEOHEN
—EDEETHBALEGAICE FEBTBASDOBECISLTIERESEFKRTETELT S
CEN, NFEITHES, BRNICHEBENEROBENRMATRICEOON-HELBIBLIZISEIC
(. BINMEEFE R TEELANTEDONTNDIGEICIE, FAEENFERTELIILEEVENT
HAID, BB EDETLWOZNEMANRICE DV THIMESAE T RETHLON ? Th
EHFEFEINEOHLVEM-EINTERTEDZON ? ZOAIZDONTENENET DA REN
AN TR

FEEREIZDNTIE, ZREIFTIEREEHREHL TR, F0EH, RIAXIFFEIZBWNTHEESE
NURLIEFTEBERA X TIES(UTR. [ITRE1EWNS, ) OAFLEI TEREZEETTILELN (LT,
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[ETILELIEND, V3L 2EDORELEEAL THERUIFEDIENET B2H, XIFETILEZLKLD
LZXEBEIERNTIEOEE LG >THY, UHEBBINENEEERE DOEFIRT S,

ETILEN 3 & 2 BORTERFLUTOESYTHD, [FAEZKNOREHREERAZRI I O0TI: L.
TEOEMIEEDEBEOHENZKIAMEDHE ZYL 5% EIEMLISECE, B8 5%DE 5
2DV Tl BN EMICKYZNMEBLZEBL TEZNELEET D, S%ERBMDBHEICIE, LK
BEOBRIETHEN, 2. TEOEZIBEEOEBROKENEZKNMEDHELYE 30%LL L1EmML
EEEIZIE, Bl 30%DEAZ DN TIE, EHEM XK CRZMWMERI OVNTEENGRAEET-T
ZHEEET D, 3. TEOEFIEEOEBROBENZNAEDHE LY 30%U LD LE=H
AT, BEEMBEMLVENMEBELEECLIZOTIASN A ESERIGE. AONAEEAE Y
[ZDONWTIFEBROHEBIC OV TOZWEMEUVEZKNMEOH ELZAENICABLTENEEE
T2, |(BRFFATORIRE 2012 F 11 B 12 BARF)

(http://www.pcc.gov.tw/pccap2/TMPL fronted/ChtIndex.do?site=002)

FROETFILEH 3 L 2EBOBREIR. EREDECATSLEMEEHTEHEREDHRODBINEALD
OH ? BAFAER 63 & 1 X S RBOAEZNILAEFERBOFRALZET L ENEZRAI
LT BBERVABEEEHENEBRRVCEANDEE (BHESEICLTINEEDDIELT
W5, BIRE. [ETILEZMG LT EERENTHLFAZTTILEZHOIELEEOL, BLANILOHERE
NIEREFHETOIRICSEICT EIENTEDEDTH AN, TR EDHIRZTAELTDOR A
EETDDOHTHINETHY, BAEFTOFHAOREE, [ETLEZKNITEBIOL T EEE
(SR L TIEERRR DERLBNEEZ TN, WO DHR IS MEH ML, [ETILEL3
F2HEHOBEICKY, FEBCHANGHIALEINTNDDHTHD,
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RE AR 03 £EA LT 2570 SR

93, &.k,2570
2004 F 12 A 02 H

1. EXER

o[F: BE(MERE)

o EHIAT: =N

oHREFH: 2004F12A802H

oHRNA: EHFR—HRAE

o FERA: BRI ERMABRLRGEESE)
o FERA: BEBEETH(RTE)

o T ELMMA:

ARENECHE CEDON=EEDEFIFTIC L HRER

2. YIRS D518

"TREEANECENEREETBS AR —REBSEHE  428ERR , ESAMZEER
EREBAMEEROETR , GEATEZ . VINSAEERE  MEKACKS—HET
E, NELREBAFMSNEHMOEBE , ﬁﬁ%%%%ﬁiwﬁﬁﬁﬁEZﬁE% LB
EHERABR LA CERBEENEEEE  MREENEZENEREBBSE. EXFTL
BRENTEELETABLTOELtTART , MERRFIENE , BAE mlﬁ%kﬂ+n
FOMANA , EFFAMKRENEHRET , BERHM <A, SABRERLEFARR , BR
BERETI < —ECRYEN , AESERPANEHE , THEEERE+T22—5
R, MERAENEABRERECHAENE  ARERECEE, IMENEENERSET
BBN\BA+EBATEAEET AR (BUTEER), MEFARNTAFEARNALRERE
T, ANTIE (RERBEANTE ) \ALtEZRRFIRCHEER , 2BIRTE
R TR ; B EFARNT N FHABRER IR , LRAARERETR BT IE
TREF , ERTHEEREX  MBRLFALIRNATAFLABNERKEARTREY. XL
FABEZTTHTHRW EFAERMCERERTEZE , MEFATREREBRBERLF
ABEZET 2 HEEZERBCEARRE  REKANTYHSEEL2H , ETHERS
HEMNEXREN , MELRFANYPET , TEEMHERISZTEHET  ERREMRE. R

M, A ESRAEARR EFACBEMZREBCEANRE , AMEFAREET T A S
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MARERBENIHTRBEARX SR \TAFELABTNCERARFREY , DR
BAGELE  FATNRELFABR LA EMERRBENEBES , 2R LFARBH
BEAE-—T-BAT-BEtARZENE , FEEH. LHWE  BHELBS RERR
B, RTER , FEEMH. .

(BAREER)

[YEEFOENE ENE) OEDIEETIHNELN. —BUEBHNER, HoBFR
. BEENZHEBEFTORRE. RUEBENET LZSEICEEENRZT S5 — U OFIE
EHELRTAERLT, EEESRIC—HMOBETELTVDIHEAK. ThIZTEDVWTE
BEDZT S 2FEOHEERDSEDIENTED, BH. ENSHIEEHEEBOTE
(BEREBEEE) OUEEET 2561, BEENER LZH-BBEERTEBES
EEBLT. ENSOEOIET E20ENHBLATAERS AV, RITEORMEN
8556 5 7479 BERLTH Y, MEBFEL. FEIETHEREZ (BE) 89 (FEE 2000)
F04 80 BEED, ERANMIEERY OEARIZCER LBEWGEICIE, EBIEBHIZIEL
THERAOBEEEEELATAERST, 1000 500 | 0EEHEEEZT DL L, BEE
DEERELREIEEZNBED 109D 1 EBARTVNEDOLET L, M1 IENEFESHEET
ENUHBEEETDIENDETIHEARSATVWEZLEEFEE, REOEE LEZEETH S,
Tahb, MAEENERLEENEORERERI 8557 6749 8B FIL (1 BERILEK
WUET) THY. EFAE (EE) 89 (2000) £ 06 A 07 BIZREMEHKIZEY., (B
E) 89 (2000) [JREZEIIE] 08 507 H. ATLHFHFEBHICDVWTIEFZRTL. £TD
TITRERUBRENKET Lz, #LEHFAE (BE) 89 (2000) £ 04 AICERFAERZITL. LR
ANFEEICIEAZET LTOWERBRIZOWTERZRIBENEL, 15 HEELEA, L
FAIE (BEE) 89 (2000) £ 05 ALY AHEYWEFAL T, LRAOIEZEEHDEN
N ERADEBFEEBICREEZ Lo LEAE S A, WEFRAK, ERADIHEIEIC
FYZFEEFHNNIDERGEE. XEFH - WEZFORFLOXZHICDWTIIATET
WEWIZ &, RUBEBERIREIXFIEFSEEIARTEZVNDOT, THEBYTERLTULE
BATHHGEAURLEENAIREBLVILERBOREN LS Y THD, TORE, HL
RAELEFAOEREICLY ERANLBERBEEZITTCELT. HERACLKDIHRTEED
EOIZFEIFTHRFRE 1S AERS N, EE 89 (2000) &5 BICEAHGEYOERA L 4
EN/TVE, LHLERBFRCALOEFEZ2ERET. LRAOERICZFEEBENED
EOBEDHEOHN BRIBEEFLOHIEBBEEZTLONBRETE T, ERAICK L T 611 7 8155
BERLLIOENEGOXEMLI-DE, #RTHD., LFHEHLIERELELEHROEHS
EFREBTHY., BHEETEDE LTEESINDS, |

3. RS
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EIEEE S (Delay Damages, MEIEN VIR R OESHIE. BN - BEREEMHTKEDE

RENFET D, COBOHEEEEAMNICEILTZEIE. MEBRYIEVOD—E-PELO—BD
WFHIZEFELBLAY, BERMA A TEREICEVRVARLITLIIBETINEADHD, BH.
BERINOGE, BEEBESOEANLGESHELTL BIE 1 B 181 BEYDOLSIEEL
AICISCTENMEED M %D DEEBEENFETHEDEL, B2, ZWMEED 10%HHD L
REFRITTONBONEETHAD,

BAEIF. BRERLVELO—BEIZET M. BARZDENEXIFEEHEDEDHI DI EIL
A—ELETERLZR >TSS, HERBTE(REGMEICIEZRLEVNEDD) ETDIEELNH D, B
AEZETIE 420 & | ENCOFZEIZHNT, HHFTE, TOBEEB T HIENTELRL SN

TWB1zs. HHFAHNBRIEEZSEOHBRENOAENER LHREBLRD”, ThizHlL
THEBRZETIE, 252 ZHFFIFTICHEEEREZZRH TS,

4, SIREX
AAREZE

FEROFEBEEOFE) JFER BHEOTETCOVTEEREOEEFET DN TE
%, COFZAIZHBLNT, FHEFTE, TOEEEFE T HIENTERL,

2 BEEOFER. BITOBERIITBRECITEEIFA,

3 ENEE BEBEOFELHEHTET D,

T E PEOHTEE. YEENSETLHVEDEEEDEEBICRTIRNETEEFELEES
[ZDWTERT 3,

BEER

£ 250 &

U BEREBOF EEDCOILERNRTICOVNTE, BMREENAEEOHR BEERB I[FE 2RI EUT
2. LR Ol A HS:

JEY - -O—HETE, EFRETIHALEBOFENLENE |LTMINDIIGEICIE, TORBIEEMEL D,
ERENESIHNEWEINDIRICIE, TNAEBHIIERER DEOTHINENIRERELSIBELOLRENE
BELREMKERD, OFY, FEENEFE X TIEWMNEAEBLTNDBEL, BELSIBELERLTCFE
EHE R THYM DIERILE (extravagant and unconscionable) TdHhdIH AL, FERILNHEKNE | THDHLFT M
. E\EYELRD, COBAITIT, BEREO—BIIL—ILIZE->TRENBIEbND, 15, RELIZEEEHOH,
CHEETDONRBEERAIBETH DG EICIE, FEREIZNERICLUFDBREIFNETHM T 5254
ML=t LEN>THEERETEDFE I THILTMEIND, ZL T, COKIGEFEELEAUMTHDIEL T, CDOE
HIZEIL-FRAELNGEINS, COBEICE, HHFTEFEBOERET HENTERL, (FRER)

2 AT, BARE 420 £EEANDEET DEDIETRNA, FHESITRLHYEL TBRERRERDES
BB (REIER 6 £ 4 B 21 BEHAAEKR 1121 81 8),
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EEAGNEBRAREBTETR , BXMENE,

B RESASHEITEN , RARTETMARECRERE. HWENEHK
ATREERBITREES ZETERR , DAXMNENEE , BRAREH:S
BITEHN , ENERARTREERPHI T REE S ZBTEBMEEE HBE

(BAFER)

£ 250 1§

(118)
(218)

LYEEL. EHEOEBIETRKICENEEXIIOSNEENES LI LATE S,
ERNEE, SFFICHIROEDHDGEERE. FRETICKYRLET HIEEREE
DIFEERMT. BEHENBERICET LR VGAXEBEEEHFETETLAENS
BIZLELICENEZXISEARRELTWS L EF, BEBEIBTOBERETD
DIZMAT, BEICETLEVGAXEELERAETETLAVGEEORET D
BEBEORELENS,

£ 251 &
BHECE—IPETE , FREERBREEARN—SETAAZ 2R , BLENE,

(BAFER

251 %

EBEN—MOBTE LEZE TR, HHUMSEEEN —BOBTICEY 2T LFEEENE
LT, ENECOEERDSEDL LN TED,

g 252 1§
HWEZENSHEBSE , ZREBREMEE 28,

(RAFER)

252 &

ENEDABINBRICBEDHAICIE, BHAIBIOEEETHET SIS LN TED,

% 253 %
BIZZRE , M EENBEASRIUNCKITEERZ,

(BHER)

253 &
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A3 ROMEFZ. EMNDOGRICEHUNDIGH EED HIHEICERT D,

R 4 v R (Biirgerliches Gesetzbuch)
Section 343 Reduction of the penalty

(1)If a payable penalty is disproportionately high, it may on the application of the obligor be reduced
to a reasonable amount by judicial decision. In judging the appropriateness, every legitimate interest
of the obligee, not merely his financial interest, must be taken into account. Once the penalty is paid,

reduction is excluded.

(2)The same also applies, except in the cases of sections 339 and 342, if someone promises a penalty

in the event that he undertakes or omits an action.

6. BEHELT (BSEAES BRESFE )AL

IRERP , ERACHEINYEL , REXFRIABRPENS ( RBRYIR ) 2HBF.
ABLHERBRBRBENSE , ATEMALSERREEE 251, 252 RRE : "ERESA—LETE ,
ZREEBHRBREEAR—BETAZ2HE , BLENE. . "HEZEBNSEBSE , ik
BHEMECZEE,) A6 BREEBHEBRHENS,

KEEBES , REHRRNENS , R AR MBI E,
ERSEBREEMERPENSE  ZRERESER 49 FEALFE 07 HHE . T8
EANEZNTRETZENSBSE , ZREEBSKREEF-FE =% , UBREZEHEZ
B HMRETHENAKR—MREBSE, tSRERR , RESAFMIBEERELY , LAWE
BE A mMEXCR—HETE  TESLREEAFMSINZELHEYE,) . 5K S FEA
EFEI9BRHEG . "THEZENSRBES , ERERASGHEINBETELR K SEATEE
F2—UFRATEEZE MIENE-AZENEETATEZRE, RESERR 88 F
EALFE 1968 YR . "TEBEANEZENSRTBS , Ak—REBREE  L2ER
N, EBEAFZREBEEREBANERNETR  BEATESIZ —NRAEHESE
MEBACR—HETE  FELRERAFMSIAZHOEEE , MENSRBESHER
HREEZHEE  LEGNEEABRLAZICEREBERERIESE  LUREHNEZEY
SRBIB/, o BRZYERE  Z2ERTHHRMIENS. LBETGESER B FEAL
F5E 2470 SRR BHIREN A A,

MOEBIERA LREER  RARNERHENS , SUETHRE , ARBEEAM , HYERER
EEMmME , $U—BmH.
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BEFRMUARBRARINEE , SHRABREHMBIATSESE LR EREE , BEHE
REER  RURTHRRMENE ZRBEBRS NI NG

(BAFER

TEICETME TRH2DE. FEENTHRNICERIEIIENTET HFENSENS
(LTS | EMIENDTELH D) DFEREZIT 25 G2 BIEENESOBBEN RREBREL
T.FHRENRE 251 22KICRE. I74bb, [BEBEO—MHLBITSNISEE. HHATIIERE
EN—METICKYZTEFROBEESRLCGENSLRHETE . [FRIN-ENENSEEE
E25A. BHFIEHYOSEICHIETIENTEDJESN TS, HHFTISHLTEFEE
RATSBIEZNSDOREBEEFERT HHITH S,

BEDEBICEINE BEDENSERE T 20BN, BHIFTOBAHER HIKIZLD,

FEEOENEBERKICOVNT, HHFF AEFEFMTERSNEFABTOENENSEE
BEEIE. HHAERE 252 FICE SOV THEICL>THEOEE TRET LN TE — K
MEBNERE. HERFRARVLEZFOZTIEEFLEELLTNELST, BHFEN D
BITELTWDEAE. TNICE DV TEEEDZTIFRICHBU T IEEERET LN TE
51 BEHIRLI-GRE AR 49 £E A LT 807 BF4. [ARSNENENTTEIhEMNIC
DT, EBRELVBTHICEBZERTLESRICBEREDOZT5—UORROEEERELL,
BEREINE—BALYDENEZEDAEL>THERELL LGSRV EEHIRLERE AR
51 FEBLFE 19 5HEl RUTEEEFOENEOEDNSBEETENENIDNTIE, —H
MEBHNER HERFRN., YFEELNZHLEBZTORI. RUEHFHEIBITLLSEICEE
ENZT5— U0 FEEEELRTNELLT, BHEELBUC—HOETELTVSSEEF. Th
[CEDVWTEEBEDZTSHFRICHALT L BERMEETDIENTES, 4B, ENENBEEL
EBEOFE(BEREEET)DUHEEEIH56E. BEENER LZH-EBBEETRTHE
BEZFEEERELT. ENEOEDIETETIOENHBLAF NI GSEN | LY RLEREE
P88 FE B LFHE 1968 BHIRE, HIMTOREERLIZBDEL T BEENESEZRMEET 20 EDL
¥ DIRICE R T D, COREREER 93 FE A LFE 2470 ERBHRIIChOERER
THIMZERLT=,

HHFA LLEEDBRT D LLLERL BEENEZREET 20 EMN, BETHELTED
BEDERELGDIMNE, ERIDFFICED=H—RIEHEDILIFEELL,

COEDERICEVWTHEXIMHBEZUATHERRT 256, FREEEXTMEANT LELZOH

HErREESRL, FEROFFEEHBO L, BECEITHENEERA T ORET 2N EMNE
I OHERRBNLAEH M ER I L2 5D,
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(kv 01]
LG Hamburg, Urteil vom 03.02.2012
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1. EXER
o[FH: RV E 33 2L F1 = (Bundesrepublik Deutschland)
o E I AT: N TV EEFHIAT (Landgericht Hamburg — High Court Hamburg)

o REFEHR: 2012402 503 H
oAk

1. Die Frage einer Bauzeitverldngerung darf nicht Gegenstand einer isolierten Feststellung sein.
2. Eine Feststellungsklage zur Feststellung des Verzugsschadensersatzes ist zuldssig, wenn der

Schuldner angekiindigt, erst deutlich spéter als vertraglich vereinbart zu leisten.

1. THIEROMEL, BRBHROF[REILEDERN,
2. IEOEECEDHEEREICOVNT, BRBIIREKRDDILE GEHENERLEHARL
U%*Eé%igjgij—é:t%ﬁﬂ E(:mb—cb\éiﬁé[:li\ nlb\&)b;h'%)

2. AR —R1YHEL (Gotz-Sebastian HoK HEL) DAV

RAwsEIzlE, THIERZRODEF EVSEBRIFFEELEV, ROYOEHEIZHLNTH, 2EVO—
ZH1TDHRIE CTEEREOFEIOESIERLN, RMYERVRMYDEFH T, EHNE I0ZE
AHICKBIEILG D, TNWA, TEHEEDMBELZ R FmUER Y OHIFIEFEELEN, Zh&
YILLA RMYDEH AT CRELENEDEEREROEENHBELL TEHLNLI LIRS,

3. BREX
R4 R % (Biirgerliches Gesetzbuch)

Section 339 Payability of contractual penalty
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Where the obligor promises the obligee, in the event that he fails to perform his obligation or
fails to do so properly, payment of an amount of money as a penalty, the penalty is payable if
he is in default. If the performance owed consists in forbearance, the penalty is payable on

breach.

Section 340 Promise to pay a penalty for nonperformance

(1)If the obligor has promised the penalty in the event that he fails to perform his obligation, the
obligee may demand the penalty that is payable in lieu of fulfilment. If the obligee declares to

the obligor that he is demanding the penalty, the claim to performance is excluded.

(2)If the obligee is entitled to a claim to damages for nonperformance, he may demand the
penalty payable as the minimum amount of the damage. Assertion of additional damage is not

excluded.

Section 341 Promise of a penalty for improper performance

(1)If the obligor has promised the penalty in the event that he fails to perform his obligation
properly, including without limitation performance at the specified time, the obligee may

demand the payable penalty in addition to performance.

(2)If the obligee has a claim to damages for the improper performance, the provisions of section

340 (2) apply.

(3)If the obligee accepts performance, he may demand the penalty only if he reserved the right

to do so on acceptance.

Section 342 Alternatives to monetary penalty

If, as penalty, performance other than the payment of a sum of money is promised, the
provisions of sections 339 to 341 apply; the claim to damages is excluded if the obligee

demands the penalty.

Section 343 Reduction of the penalty

(DIf a payable penalty is disproportionately high, it may on the application of the obligor be
reduced to a reasonable amount by judicial decision. In judging the appropriateness, every
legitimate interest of the obligee, not merely his financial interest, must be taken into account.

Once the penalty is paid, reduction is excluded.
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(2)The same also applies, except in the cases of sections 339 and 342, if someone promises a

penalty in the event that he undertakes or omits an action.

Section 344 Ineffective promise of a penalty

If the law declares that the promise of an act of performance is ineffective, then the agreement
of a penalty made for the event of failure to fulfil the promise is likewise ineffective, even if the

parties knew of the ineffectiveness of the promise.

<F1E>—176—



(k-1 02]
Federal Court of Justice of Germany, 21 October 1999

VII ZR 185/98
1999 £ 10 A 21 H

1. EXER
o[F: RV E 33 2L F1 = (Bundesrepublik Deutschland)
o F AT H i = AT (Bundesgerichtshof; Federal Court of Justice of Germany)

o REFEHAR: 1999 % 10 A 21 H
oAk

1. a) Der Auftragnehmer hat in der Behinderungsanzeige anzugeben, ob und wann seine Arbeiten,
die nach dem Bauablauf nunmehr ausgefiihrt werden miilten, nicht oder nicht wie vorgesehen
ausgefiihrt werden koénnen.*)b) Die Behinderungsanzeige dient der Information des Auftraggebers
iiber die Storung. Er soll gewarnt und es soll ihm die Mdglichkeit gegeben werden, die Behinderung

abzustellen.*)

2. a) Ob und welche Verbindlichkeit den Auftraggeber gegeniiber dem Nachunternehmer trifft, ist
nach der jeweiligen vertraglichen Gestaltung zu beurteilen. Geht es um Fristiiberschreitungen,
bediirfen die Vertragsbestimmungen der Auslegung, ob der Auftraggeber die Verpflichtung
iibernommen hat, das Bauwerk zu den vereinbarten Fristen als fiir die Nachunternehmerleistung
geeignet zur Verfligung zu stellen. Allein die Vereinbarung von Vertragsfristen reicht dazu nicht

aus.*)
b) § 642 BGB ist bei aufrechterhaltenem Vertrag neben § 6 Nr. 6 VOB/B anwendbar.*)

c) Der Auftraggeber kann dem Nachunternehmer aus § 642 BGB haften, wenn er durch das
Unterlassen einer bei der Herstellung des Werkes erforderlichen und ihm obliegenden
Mitwirkungshandlung in den Verzug der Annahme kommt (abweichend von BGH, Urteil vom 27.

Juni 1985 - VII ZR 23/84, BGHZ 95, 128).*) BGH, Urteil vom 21.10.1999 - VII ZR 185/98

1. a) FREE. BCOFTELIENFEEBYETTELGL =M, TERVAIREMENH D5
A BITEEN DD EDBMELZTFNITESELN,
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b) BITESZSOEAIE. REFEHCHTIBTEENDEEDBFRIZMEL D, TRICKYREEL.
EELRTHIENTE, - BTREEERETIHESEEZAOND,

2. a) FXENFEEBICHLTRALADRBEEZESH., BIETNEEDLSIGRBH DA, 2
HWEEITIECTHMIN BT NIERSR, BEARELEZSBE. RIENFEZIHLT. AR
ENFEREIRTDa2—ILICBLLT, FEEDETICELERREZRHIIRBESISZITTND
MEIHDEVNSERANDIBIRENZIFT L EDEN, BICHET A7 21— ILIZDWTERL TV
TIE+5THL,

b) ZMAEHTHDERY, VOB/B6 & 6 FITIA T, Bi% 642 EMEHAENS,
c) RFEM FICENE, BEENVELGIGOETOEN G EICE, RFEILZHRERELT
EDELTHAEIZRLTEEEES (Federal Supreme Court, decision from 27 June 1985 — VII

ZR 23/84, BGHZ 95, 128). BGH, Urteil vom 21.10.1999 - VII ZR 185/98

2. HWrERoD5| A

“§ 642 BGB regelt einen verschuldensunabhingigen Entschidigungsanspruch bei Glaubigerverzug.
Er kniipft an die Obliegenheit des Bestellers an, bei der Herstellung des Werkes mitzuwirken (BGH,
Urteil vom 16. Mai 1968 - VII ZR 40/66, BGHZ 50, 175, 178). Unterlaf3t der Besteller diese
Mitwirkungshandlung, die in weitem Sinn zu verstehen ist und sowohl in einem Tun wie in einem
Unterlassen bestehen kann, und gerét er in Gléubigerverzug (§§ 293 - 299 BGB), so kann dem
Unternehmer tiiber den Ersatz fiir Mehraufwendungen gemidf3 § 304 BGB hinaus ein Anspruch auf
angemessene Entschidigung zustehen. Der Entschédigungsanspruch kann auch dann selbstindig und
unabhingig neben dem Anspruch auf vereinbarte Vergiitung bestehen, wenn der Glaubiger die ihm
obliegende Handlung nachholt und das Werk hergestellt wird. Er besteht auch neben den
Anspriichen aus §§ 649, 645 Abs. 1 Satz 2 BGB, wenn das Werk infolge Kiindigung durch den
Besteller oder gemdB § 643 BGB unvollendet bleibt (RG, Urteil vom 21. September 1920 - VII ZR
143/20, RGZ 100, 46, 47). Der Anspruch aus § 642 BGB umfafit im Unterschied zum Anspruch aus
§ 286 Abs. 1 BGB nicht entgangenen Gewinn und Wagnis. Denn er besteht wegen Glaubigerverzugs

des Bestellers und nicht wegen Verletzung seiner Schuldnerpflicht.”

RAOVEZE 642 &I BEHEEOZEERICEIGBERICOVT, BEEREEDHD, COEFEIL,
REIBITCELRVETHERIENE>TVWIIEOERICAIT CORARBLERLTND, FiE
EDLUEZBHOWME(RET IMEAEREALEOTLRESINDIRELEDTHY, HEEIH
NEBOERLBEEDZERALLGY, FAEZIEARVAENLGESTHIIOVTEESILE
BRTED, BEREBREL. BEIEMBELEABLTIENERICESBEDERIZELD
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THFBEFIHIILTHEET %, Bk 649 LRV 645 £ 118 2 XEDE, BIEDOREBRXIILE
NEMLEN ST HEICHRBRDEEEET D, (R YFHEELHAT Empire Court, 1920 45 09 A 20
H — VII ZR 143/20, RGZ 100, 46, 47), |

3. ARG —RALYHHE L (Gotz-Sebastian Hok 1) DaAV b

RAVELOBABRBE. BHTHRQ. FAELEBEBLIN TS, fIAE FEENFAFITHLT
TEHGRVHE. T0HLEKNLIINERVERERETIRFTEAILETEH CORKBIC
EDOTRVERELY, CORBERMNELICHERRRICHEDENDIEDTHRL, TO—AH TR
AVEEZ MALECOEENSFRER/TUILLANEOBIZEAL, £-. BERBEZOH
R1DD. TNTH MOBRBERES CREZTHEBKNAIRELADDITTIERN, THEETIIC
BOTEIEDTANDETHY, RIFENETNERDIGOIEBEZDZEERLLG>T. FEE
FEENRBEOBEEREEFRTEIILLLD(REM2E118), BETIIEL RiE 642 Ik
NE FBEENRIZFORNEBTCIELEDIEEHLELICEMMDLT BEENH HE
BHTDILICE O THEMEBREVZDEEICETRDIILN, FAEDBEREDIIREHLE ST
FLDTHD, Chlk, FARAEN(ERPRAID) TEEIORBEELZICHEHESTHETAHITEL.
ZOTEEBHMT DEICE>TDOHARIREE LD, FFEIE. BEICHITON-EHBDOEITOZEE
BT HLET, ZHNERICHRDIDOTHD(RE 293 LLUT), LEEMN>T, Bik 642 FLIZEIGEER
EY5HICIE FREBELYFMAZCONTETIELBEMERAL, RICBAERE(IEEZEBETILE
(FTHIFESEN, ZNTHERIENSENHEARICH AZLah o406, FFAEIFEERERE X
HRIBELTR B,

R4 R % (Biirgerliches Gesetzbuch)
Section 642 Collaboration by the customer

(DIf, in the production of the work, an act by the customer is necessary, then the contractor
may demand reasonable compensation if the customer, by failing to perform the act, is in

default of acceptance.

(2)The amount of compensation is assessed on the one hand on the basis of the duration of the
default and the amount of the agreed remuneration, and on the other hand on the basis of what
expenses the contractor saves or what the contractor can earn by employing his working

capacity elsewhere.

Section 643 Termination for failure to collaborate
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In the case of section[1642, the contractor is entitled to give the customer a reasonable period of
time for making up for the act to be performed by declaring that he will terminate the contract if
the act is not undertaken by the end of the period of time. The contract is deemed to be

cancelled if the act is not made up for by the end of the period of time.
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Hok Stieglmeier & Kollegen (K1)
Dr. Gotz-Sebastian Hok

THNES Y- TIH-XERZHA (838)
ZI75HE (Chih-Poung Liou) f2Af
HEEE (Sophia H. Lelong) R

RS KB - BWEESEHT
HOEH (L5 BHE)
IN—hF—
BERRFELTR (2000); KE=a—I—VMNEERBR A
(ERE£HOFIERRR. BEIOC oM EPA- REYE. BEHESE

BARE(OHEE VAOSR)

IN—bF—

E—RRFELR (2000); KE=2—I3—7INFFE LT EHK2006)
(ELEBHIFIEMEFE. HRBRREM

BFERK K(dBE V4%)

7YY IAN

BE-RRFELIR 2007 KE=Za2—I—UMNEERBREE
(T6XBHEH] BRNERHSGRA-HE). ENEEN RS

SHALF(CAD WED)

FYLIAh

FE-RRFELIR (2009 FEEH)

(ELEHHH]I—KRL—h M&A, —BEEEH ERER. AEHS. RERLEE
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IWORBRERSE F)
7YY IAN

E—RRFELR (2009)
(ELEBPHFIMEA &

RyEHFIE  Hok Stieglmeier & Kollegen
https://www.dr-hoek.de/en/default.asp
Gotz-Sebastian Hok, Dr.

Dr. Gotz-Sebastian Hok graduated in Law from Géttingen University and is a German solicitor

registered at the Berlin Bar. For the past 20 years he has been partner and senior partner of Dr.
Hok, Stieglmeier & Kollegen. Dr. Hok is acting as arbitrator, FIDIC adjudicator, mediator and

legal counsel and also a fully accredited FIDIC trainer.

BB I LEY Y TS —XEERHBA
http://www.fblaw.com.tw/index.php
2. (Chih-Poung Liou)
REN—M—FELT
(FM57 8]
WEEG, ZOEE, FERT. MNOME. THEE. Q£ BUTHAE. BRT1T 5. RS ELH#E
% EESREOTIS, @ETHE, WESH. FESRE. FBICFRELIEH

EEE (SophiaH. Lelong)

N—bF—FE+

[(EF2EF)

—REEEEES, PEBEA BHNRE. VRAVTHMEEE, ARTE, BFAZE BT BEREED
TIT= XS4 BRESICEDLIEH. cUKRE FESZASKELBSZEH. SHEH. BREZS.
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