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Abstract

Though it 1s undeniable that in Japan it has long been regarded as a principal subject
to interpret legal matters according to the judicial code, there is a growing expectation
for a creative scene of developing legal measures or designing a legal system rather
than focusing only on each application case based on the existing legal system.
Policy jurisprudence is one such expression, and in recent years, this idea has been
incorporated as “Policy Judicial Affairs” theory in municipalities. This concept,
however, should be applied not only to the cases in municipalities but also to the
entire nation, thus, the development of legal measures is an important task for the
national policy judicial affairs. Now, rather than a legal system which focuses on
“persons” as stipulated by the modern law, examination of legal measures focusing
rather on “things” should hereby be tried in conjunction with the dysfunction of
administrative execution by proxy.

There exist some dysfunctions and problems that will not be sufficiently covered via
execution by proxy in the administrative execution by proxy. The fundamental
reason derives from the fact that while there was the necessity to confirm the
principle of pure modern law after the war in Japan, there was a strongly inhibited
understanding toward compulsory administrative systems that were witnessed in the
legal system. And by the same token, in highly complex modern society this cause
shall be found in the situation where effective legal measures were lacking in the
three-sided legal relationship that left administrations with no choice other than
taking actions against the business entities concerned especially for the purpose of
protection of the nation.

Despite these dysfunctions, there is the reality that they will eventually have to resort
to execution by proxy in designing legal systems for municipalities because any other
means or legal measures are insufficient.

Dysfunction in the administrative execution by proxy is partly caused by the element
of “persons”, while the execution is conducted toward “things.” There are many
examples which could serve as good references for Japan, such as the concept of
separation of “things” and “persons” adopted in the stage of compulsory execution by
the administrative authority in the United States.

Keywords: administrative legal affairs, immediate compulsion, execution by proxy,
formalities in rem, Administrative Forfeiture
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CODE OF FEDERAL REGULATIONS

TITLE 1--GENERAL PROVISIONS

CHAPTER III--ADMINISTRATIVE CONFERENCE OF THE UNITED STATES
PART305--RECOMMENDATION OF THE ADMINISTRAT1IVE CONFERENCE OF
THE UNITED STATES

1 C.F.R.s305.72-6

$305.72-6 Civil Money Penalist as a Sanction(Recommendation No.72-6).

(a) Federal administrative agencies enforce many statutory provisions and
administrative regulations for violation of which fixed or variable civil money penalties
may be imposed.

During Fiscal 1971, seven executive departments and thirteen independent agencies
collected well in excess of $10 million, in over 15,000 cases; all evidence points to a
doubling or tripling dollar magnitude and substantially increasing caseload within the
next few years.

For purposes of this recommendation, no distinction has been drawn between
sanctions denomninated "money penalties" and sanctions denominated "forfeitures"
(e.g., in FCC legislation) and "fines" (e.g., Postal Service legislation) so long as: (i) The
sanction is classified as civil and (i) money is, in fact, subject to collection by an agency
or a court. Excluded are situations involving penalties or liquidated damages assessed
pursuant to the terms of a government contract or sums withheld or recovered for
failure to comply with the terms of a government grant.

(b) Increased use of civil money penalties is an important and salutary trend. When
civil money penalties are not available, agency administrators often voice frustration
at having to render harsh "all-or-nothing decision" (e.g., in license revocation
proceedings), sometimes adversely affecting innocent third parties, in case in which
enforcement purposes could betteer be served by a more precise measurement of
culpability and a more flexible response. In many areas of increased concern (e.g.,
health and safety, the environment, consumer protection) availability of civil money
penalties might significantly enhance an agency's ability to achieve its statutory goals.

(¢) In developing a range of sanctions adequate to meet enfocement needs, Congress
and agencies must often determine whether a "criminal fine" or a "civil money
penalty," or both, should be applied to a given regulatory offense. The choice they make
has large consequences.

Criminal penalties expose an offender to the disgrace and disabilities associated with
"conviction"; they require special procedual and other protections; and they can not be
imposed administratively. These factors make it appropriate to consider whether
criminal sanctions should not be supplemented or replaced by civil money penalties.

(d) Under most money penalty statutes, the penalty cannot be imposed until the
agency has succeeded in a de novo adjudication in federal distinct court, whether or not
an administrative proceeding has been held previously. The already critical
overburdening of the courts argues against flooding them with controversies of this
type , which generally have small precedential significance.

(e) Because of such factors as considerations of equity, mitigating circumstances, and

the substantial time, effort and expertise such litigation often requires in cases usually
involving relatively small sums (an average of less than $1,000 per case), agencies
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settle well over 90 percent of their cases by means of compromise, remission, or
mitigation. Settlements are not wrong per se, but me quality of the settlements under
the present system is a matter of concern.

Regulatory needs are sometimes sacrificed for what is collectible. On the other hand,
those accused sometimes charge that they are being denied procedural protections and
an impartial forum and that they are often forced to acquiesce in unfair settlements
because of the lack of a prompt and economical procedure for judicial resolution.
Moreover, several agency administrators warn that some of the worst offenders, who
will not settle and cannot feasibly be brought to trial, are escaping penalties
altogether.

This recommendation is intended to meet the problems posed above.

Recommendation
A. Desirability of Civil Money Penalties as a Sanction. 1. Federal administrative
agencies should evaluate the benefits which may be derived from the use (or increased
use) of civil money penalties as a sanction. Such penalties should not be adopted as a
means of supplanting or curtailing other private or public civil remedies.
2. Civil money penalties are often particularly valuable, and generally should be
sought, to supplement those more potent sanctions already available to an
agency--such as license suspension or revocation--whose use may prove: (a) Unduly
harsh for relatively minor offenses, or (b) feasible because, for example, the offender
provides services which cannot be disrupted without serious harm to the public.
3. Each federal agency which administers laws that provide for criminal sanctions
should review its experience with such sanctions to determine whether authorizing
civil money penalties as another or substitute sanction would be in the public interest.
Such authority for civil money penalties would be particularly appropnate, and
generally should be sought, where offending behavior is not of a type of readily
recognizable as likely to warrant imprisonment.
B. Adjudication of Civil Money Penaly Cases in an Administrative Imposition System.
1. In some circumstances it 1s desirable to commit the imposition of civil money
penalties to agencies themselve, without subjecting agency determinations to de novo
judicial reveiw. Agencies should consider asking Congness to grant them such
authority. Due to the special procedures and status of the United States Tax Court, the
rationale for administrative imposition may have only limited applicabiliy to civil
money penalties administered by th Internal Revenue Service.
Factors whose presence tends to commend such a course with respect to a particular
penalty provision include the following:
(a) A large volume of cases likely to be processed annually;
(b) The availability to the agency of more potent sanctions with the resulting likelihood
that civil money penalties will be used to moderate an otherwise too harsh response;
(c) The importance to the enforcement scheme of speedy adjudications;
(d) The need for specialized knowledge and agency expertise in the resolution of
disputed issues;
(e) The relative rarity of issues of law (e.g., statutory interpretation) which require
judical resolution;
(f) The importance of greater consistency of outcome (particularly as to the penalties
imposed) which could result from agency, as opposed to distinct court adjudications;
and
(g) The likelihood that an agency (or a group of agencies in combination) will establish
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an inpartial forum in which cases can be efficiently and fairy decided.

Considerations such as those set forth above should be weighed heavily in favor of
administrative imposition when the usual monetary penalty for an offense or a related
series of offenses would be relatively small, and should normally be decisive when the
penalty would be unlikely to exceed $5,000. However, the benefits to be derived from
civil money penalties, and the administrative imposition thereof, should also be
considered when the penalties may be relatively large.

2. An admimnistrative imposition system should provide:

(a) For and adjudication on the record pursuant to the Administrative procedure Act, 5
U.S.C.554-57 (1970), at the option of the alleged offender or the agency;

(b) For finality of an agency's decision unless appealed within a specified period of
time;

(c) That,if the person on whom the penalty is imposed appeals, an agency's decision
will be reviewed in United States Courts of Appeals under the substantial evidence
rule in accordance with the Administrative Procedure Act, 5 U.S.C. 706(e);

(d) That issues made final by reason of (b) above and issues which were raised, or
might have been raised, in a proceeding for review under (c) above may not be raised as
a defense to a suit by the United States for collection of the penalty.

Agencies should adopt rules of practice which will enable just, inexpensive and speedy
determinations. They should provide procedures for settlement by means of remission,
mitigation or compromise.

Authority: 5 U.S.C.591-596.

SOURCE: 38 FR 19782, July 23, 1973; 57 FR 61760, 61768, Dec. 29, 1992, unless
othenwise noted.

(HH #i)http://www.law.fsu.edu./library/admin/acus/acustoc.html
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CODE OF FEDERAL REGULATIONS

TITLE 1--GENERAL PROVISIONS

CHAPTER III--ADMINISTRATIVE CONFERENCE OF THE UNITED STATES
PART 305-- RECOMMENDATIONS OF THE ADMINISTRATIVE CONFERENCE OF
THE UDNITED STATES

1 C.F.R.s 305.79-3

s 305.79-3 Agency Assessment and Mitigation of Civil Money Penalties
(Recommendation No 79-3).

(a) The civil money penalty has become one of the most widely used techniques in the
enforcement programs of federal administrative agencies. Most regulatory offenses
punishable by civil penalties involve adverse social consequences of private business
activity. The motivational impact of these penalties depends in large part on the
certainty of 1imposition and uniformity of amount, although some cases may require
individualized tailoring to the circumstance of the offender so as to remove the
economic benefit of the illegal conduct. Other civil penalties may also serve a
secondary function of compensating society for the harm caused by unlawful conduct.
(b) Recommendation 72-6 urged that the advantages of civil money penalties would be
best achieved through an "administrative imposition system" in which the agency
would be empowered to adjudicate the violation and impose the penalty after a
trial-type hearing, subject to "substantial evidence" judicial review. Such a system, it
was stated, would avoid the delays, high costs, and jurisdictional fictions inherent in
the traditional and most common system of imposing civil money penalties by a court
in a civil action initiated on behalf of the agency by the Department of Justice.

(c) Since adoption of that Recommendation in 1972, the use of civil money penalties in
general and adiministratively imposed civil money penalties im particular has
increased significantly, and the constitutionality and desirability of administratively
imposed penalties has been widely recognized.

(d) Experience has showm that agencies play a crucial role and exercise broad
discretion in the administration of civil penaly programs, whether or not the statute in
question authorizes an administrative imposition system. Agencies possessing such
authrity have found it efficient to try to resolve cases before the formal hearing stage,
through settlement and negotiation. Those agencies not possessing adminisirative
imposition authority operate under a wide variety of statutes: some make no express
reference to an agency role in the penalty process, while others confer on the agency
only a power to "assess" or to "mitigate" penalties, thereby expressly or implicitly
reserving to the respondent the right to seek a subsequent de novo fact-finding hearing
by the court in a collection proceeding. Agencies typically exercise their statutory
authority to "mitigate" in resolving contested penalty assessments prior to the
initiation of formal enforcement action. In these recommendations the term
"mitigation" refers to any informal process of resolving a contested initial penalty
assessment.

(e) Whatever the statutory framework, the enforcing agency typically makes the initial
assessment, and provides a process for mitigation of the penalty. Thus, both where
there exists administrative imposition authority and where such authority does not
exist, agencies and respondents customarily utilize these initial assessment and
mitigation processes to resolve the great majority of civil money penalty cases without
reaching the stage of formal administrative adjudication or court collection proceeding.
(f) These informal processes for the initiation and termination of civil penalty
proceedings represent an area of previously unstudied and largely discretionary
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agency action. Appropriate standards and structures for the exercise of such discretion
are needed to improve the consistency, efficiency and openness of agency assessment
and mitigation processes.

(2) The recommendations that follow focus on: (1) The need for agencies to develop
standards for determing penalty amounts, (2) agency procedures for initially assessing
penalties, (3) agency mitigation procedures, and (4) the use by agencies of evidentiary
hearings to impose civil penalties where such a procedure, though not required by
statute, might result in a limited scope of judicial review.

Recommendation
A. Standards for Determination of Penalty Amount
1. Agencies enforcing regulatory statutes, violation of which is punishable by a civil
money penalty, should establish standards for determining appropriate penalty
amounts for individual cases. In establishing standards, agencies should specify the
factors to be considered in determining the appropriate penalty amount in a particular
case. To the extent practicable, agencies should specify the relative weights to be
attached to individual factors in the penalty calculation, and incorporate such factors
into formulas for determining penalty amounts or into fixed schedules of prima facie
penalty amounts for the most common types or categories of violation. A penalty
intended to deter or influence economic behavior should, at a minimum, be designed to
remove the economic benefit of the illegal activity, taking into account the documented
benefit and the likelihood of escaping detection. Penalty standards should, in addtion,
specify whether and to what extent the agency will consider other factors such as
compensation for harm caused by the violation or the impact of the penalty on the
violator's financial condition.
In order to reduce the cost of the penalty calculation process and increase the
predictabiliy of the sanction, simplifying assumptions about the benefit realized from
or the harlm caused by illegal activity should be utilized.
2. Agencies should periodically evaluate the continuing effectiveness of their penalty
standards. Such evaluations should be based upon the results of compliance surveys
and internal audits of agency assessment and mitigation decisions as well as data on
the nature and frequency of violations routinely generated by the agency's enforcement
program.
3. Agencies should make such standards known to the public to the greatest extent
feasible through rulemaking or publication of policy statements. Such an approach is
especially desirable where adjudications that produce written decisions are rare.
4. Agencies should collect and index those written decisions made in response to
mitigation requests or after agency assessment hearings, and make such decisions
available to the public except to the extent that their disclosure is prohibited by law.
Whenever a respondent cites a previous written decision as a precedent for the agency
to follow in the respondent's case, the agency should either do so, distinguish the two
cases, or explain its reasons for not following the prior decision.
B. Initial Assessment of Penalties
1. Agencies should give adequate written notice to the respondent of the factual and
legal basis for, and amount of, the penalty assessment.
2. Agencies should not mechanically assess variable civil money penalties at the
statutory maximum if reliable evidence in their possession indicates the presence of
mitigating factors. Nor, if they possess such evidence, should agencies assess at the
statutory level fixed penalties which are subject to an express administrative
"mitidgation" authority.
3. The geater the degree to which an agency decentralizes its penalty assessment
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authority ,the more it should structure the exercise of that authority by the use of
highly specific standards.

Agencies should not ordinarily delegate discretionary authority to assess civil money
penalties to investigative personnel unless the delay inherent in review by an
independent assessment official would materially impair the effectiveness of the
enforcement process.

C. Mitigation of Penalties

Respondents in civil money penalty cases have a right to a trial-type hearing at either
the administrative or judicial level. It is nevertheless desirable that agencies establish
fair and economical procedures whereby respondents may informally contest the initial
assessment of civil penalties without the necessity of going forward to trial-type
hearings. These procedures should be governed by the following principles:

1. Agencies should provide the respondent with a right to reply in writing to a penalty
claim.

2. Agency staff should not refuse a reasonable request to discuss a penalty claim orally.
But an informal conference need not be built into the process except in those categories
of case where the use of written communications is likely to prove inadequate because
of such factors as the unsophistication of violators or the prevalence of factual
disputes.

3. Agencies should consider providing an opportunity for administrative review of a
decision denying a request for mitigation.

4. Agency decisions on mitigation requests should be in writing and should be
accompanied by a brief indication of the grounds for the decision.

5. In regulatory programs typically involving the imposition of small penalties,
agencies may appropriately rely most heavily on readily ascertainable standards of
liability, fixed schedules of prima facie penalty amounts for the most common types of
categories of violations, and highly objective inspection procedures. Opportunity for
mitigation should be narrowly confined and mitigation requests entertained only if in
written form.

6. In regulatory programs typically involving the imposition of large penalties,
agencies may appropriately provide an opportunitiy to a respondent to present a
request for mitigation, orally or in writing, request an oral conference thereon, receive
a written decision, and submit a written petition for review of such decision or for
compromise of such claim at a higher agency level.

D. Evidentiary Hearings

As expressed in Recommendation 72-6, it is desirable that agencies be given express
authority to employ the procedures of adjudication on the record pursuant to the APA,
5 U.S.C.554-557, for the imposition of civil money penalties. Where its statute does not
provide for such procedure but confers upon the agency authority to "assess" or to
"mitigate" a penalty, particularly if the agency is required to conduct a "hearing," the
agency should consider establishing such procedures by regulation, especially where
by doing so a de novo proceeding upon judicial review could be avoided. Where such a
hearing procedure has in fact been observed by the agency, and the statute does not
provide for de novo judicial proceedings, the court should ordinarily utilize a limited
scope of review of such agency action imposing civil money penalties.

[44 FR 38824, July 3, 1979]

Authrity: 5 U.S.C.591-596.

SOURCE: 38 FR 19782, July 23, 1973; 57 FR 61760, 61768, Dec. 29, 1992, unless
otherwise noted.

(HH #i)http://www.law.fsu.edu/library/admin/acus/acustoc.html
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