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Study on Introducing Mediation to Facilitate Consensus Building Processes of Social

Infrastructure Improvement

Summary

This study examines applicability of mediation by a neutral third-party in the
context of Japan as an approach to prevent conflicts over social infrastructure
improvement and to achieve consensus building between citizens and governments. It
further discusses conditions and methods for its introduction and wider application.

In this study, interviews and literature research were conducted to understand
the background of mediation in social infrastructure improvement in the United States.
Conditions and methods were then discussed for introduction and wider application of
mediation into social infrastructure improvement processes in Japan, based upon

outcomes of discussions by the experts committee.

Chapter One outlines the background of social infrastructure improvement in
Japan, the ongoing Japanese judicial reform, as well as previous studies on the issue.
It also introduces the members of the experts committee and research method including

a list of US organizations interviewed for this study.

Chapter Two identifies issues in introducing and widely applying mediation to

social infrastructure improvement in Japan.

Chapter Three reports the current situations of mediation in the United States
regarding the issues identified in Chapter Two, based on the interview results with the

US government agency and mediators.

Chapter Four describes the outcomes of discussions in the experts committee
about introduction and dissemination of mediation in Japan, while referring to the
situations in the United States.

Major conclusions are as follows:

0 By introducing mediation, conflicts over social infrastructure improvement could be
avoided. Moreover, the possibility of achieving mutually beneficial results among
stakeholders would increase.

O Although mediation outcomes and the final decisions made by the government should

be distinguished, the government has to be accountable when it makes a decision that



is different from mediation outcomes.

O Mediation is effective when conflicts have arisen or are anticipated, and if
stakeholders wish to solve the conflicts in a manner that encourage mutual benefits
among them.

O In addition to the government agencies in charge of the social infrastructure
improvement, other related government agencies should be involved in mediation,
and if not, provide as much support as possible.

O “Conflict assessment” (stakeholder analysis) should be initially conducted to identify
parties participating in mediation.

O It is desirable that mediators have expertise in social infrastructure improvement in
addition to strong communication skills. Forming a team of multiple mediators with
different backgrounds is also helpful. It is important to maintain neutrality in
selection of mediators.

O A support organization needs to be founded to train mediators and establish a roster
of mediators for the purpose of facilitating mediation in Japan. It is also necessary
that mediators are trained through hands-on experiences.

O Institutional ties of mediation to the ADR (Alternative Dispute Resolution) Act and

the Practicing Attorney Law should be examined.

Keywords: Consensus building, Third-party, Mediation, Conflict assessment,

ADR (Alternative Dispute Resolution), Settlement, Government
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IBA GUIDELINES ON CONFLICTS OF INTERESTS
IN INTERNATIONAL ARBITRATION
(Approved on 22 May 2004 by the Council of the Internatioinal Bar Association)

1.1 There is an identity between a party and | 1.1
the arbitrator, or the arbitrator is a legal
representative of an entity that is a party in
the arbitration.

1.2 The arbitrator is a manager, director or | 1.2
member of the supervisory board, or has a
similar controlling influence in one of the
parties.

1.3 The arbitrator has a significant financial | 1.3
interest in one of the parties or the
outcome of the case.

1.4 The arbitrator regularly advises the | 1.4
appointing party or an affiliate of the
appointing party, and the arbitrator or his
or her firm derives a significant financial
income therefrom.

gooboobooboboboobobofobOOobooOobOOobOo0obCOoDOOoO0nonoOon
gbooboobooboooboobobooboobbooboOobOOooOOooOObOOOOoOOOnn
goboooooooooood

2.1 Relationship of the arbitrator to the 2.1
dispute

2.1.1 The arbitrator has given legal 2.1.1
advice or provided an expert
opinion on the dispute to a party
or an affiliate of one of the parties.
(Throughout the Application
Lists, the term “affiliate”
encompasses all companies in one
group of companies including the
parent company.)

2.1.2  The arbitrator has previous 2.1.2
involvement in the case.
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2.2

Arbitrator’s direct or indirect interest in
the dispute

2.2

2.2.1

The arbitrator holds shares,
either directly or indirectly, in
one of the parties or an affiliate of
one of the parties that is privately
held.

2.2.1

2.2.2

A close family member of the
arbitrator has a significant
financial interest in the outcome
of the dispute. (Throughout the
Application Lists, the term “close
family member” refers to a
spouse, sibling, child, parent or
life partner.)

2.2.2

partner)

(life

2.2.3

The arbitrator or a close family
member of the arbitrator has a
close relationship with a third
party who may be liable to
recourse on the part of the
unsuccessful party in the dispute.

2.2.3

2.3

Arbitrator’s relationship with the parties
or counsel

2.3

2.3.1

The arbitrator currently
represents or advises one of the
parties or an affiliate of one of the
parties.

2.3.1

2.3.2

The arbitrator currently
represents the lawyer or law firm
acting as counsel for one of the
parties.

2.3.2

2.3.3

The arbitrator is a lawyer in the
same law firm as the counsel to
one of the parties.

2.3.3

2.3.4

The arbitrator is a manager,
director or member of the
supervisory board, or has a
similar controlling influence, in an
affiliate of one of the parties if the
affiliate is directly involved in the
matters in dispute in the
arbitration.

2.3.4

2.3.5

The arbitrator”s law firm had a
previous but terminated
involvement in the case without
the arbitrator being involved
himself or herself.

2.3.5

g 930




2.3.6

The arbitrator”s law firm
currently has a significant
commercial relationship with one
of the parties or an affiliate of one
of the parties.

2.3.6

2.3.7

The arbitrator regularly advises
the appointing party or an affiliate
of the appointing party, but
neither the arbitrator nor his or
her firm derives a significant
financial income therefrom.

2.3.7

2.3.8

The arbitrator has a close family
relationship with one of the parties
or with a manager, director or
member of the supervisory board or
any person having a similar
controlling influence in one of the
parties or an affiliate of one of the
parties or with a counsel
representing a party.

2.3.8

2.3.9

A close family member of the
arbitrator has a significant
financial interest in one of the
parties or an affiliate of one of the
parties.

2.3.9

obobbooooobooboooboobbooobbbooobobboobooDooboa
OooOdooOmay)DOODOO0OOODOODOOOOOO

3.1 Previous services for one of the parties
or other involvement in the case

3.1

3.1.1

The arbitrator has within the past
three years served as counsel for
one of the parties or an affiliate of
one of the parties or has
previously advised or been
consulted by the party or an
affiliate of the party making the
appointment in an unrelated
matter, but the arbitrator and the
party or the affiliate of the party
have no ongoing relationship.

3.1.1

3.1.2

The arbitrator has within the past
three years served as counsel
against one of the parties or an
affiliate of one of the parties in an
unrelated matter.

3.1.2
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3.1.3

The arbitrator has within the past
three years been appointed as
arbitrator on two or more
occasions by one of the parties or
an affiliate of one of the parties.

3.1.3

3.1.4

The arbitrator”s law firm has
within the past three years acted
for one of the parties or an
affiliate of one of the parties in
an unrelated matter without the
involvement of the arbitrator.

3.1.4

3.1.5

The arbitrator currently serves,
or has served within the past
three years, as arbitrator in
another arbitration on a related
issue involving one of the parties
or an affiliate of one of the parties.

3.1.5

3.2

Current services for one of the parties

3.2

3.2.1

The arbitrator’s law firm is
currently rendering services to
one of the parties or to an affiliate
of one of the parties without
creating a significant commercial
relationship and without the
involvement of the arbitrator.

3.2.1

3.2.2

A law firm that shares revenues
or fees with the arbitrator’s law
firm renders services to one of
the parties or an affiliate of one
of the parties before the arbitral
tribunal.

3.2.2

3.2.3

The arbitrator or his or her firm
represents a party or an affiliate
to the arbitration on a regular
basis but is not involved in the
current dispute.

3.2.3

3.3

Relationship between an arbitrator and
another arbitrator or counsel

3.3

3.3.1

The arbitrator and another
arbitrator are lawyers in the
same law firm.

3.3.1

3.3.2

The arbitrator and another
arbitrator or the counsel for one
of the parties are members of
the same barristers” chambers.

3.3.2
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3.3.3

The arbitrator was within the
past three years a partner of, or
otherwise affiliated with, another
arbitrator or any of the counsel
in the same arbitration.

3.3.3

3.3.4

A lawyer in the arbitrator”s law
firm is an arbitrator in another
dispute involving the same party
or parties or an affiliate of one of
the parties.

3.3.4

3.3.5

A close family member of the
arbitrator is a partner or
employee of the law firm
representing one of the parties,
but is not assisting with the
dispute.

3.3.5

3.3.6

A close personal friendship exists
between an arbitrator and a
counsel of one party, as
demonstrated by the fact that the
arbitrator and the counsel
regularly spend considerable time
together unrelated to professional
work commitments or the
activities of professional
associations or social
organizations.

3.3.6

3.3.7

The arbitrator has within the past
three years received more than
three appointments by the same
counsel or the same law firm.

3.3.7

3.4 Relationship between arbitrator and
party and others involved in the
arbitration

34

34.1

The arbitrator’s law firm is
currently acting adverse to one
of the parties or an affiliate of
one of the parties.

3.4.1

3.4.2

The arbitrator had been
associated within the past three
years with a party or an affiliate
of one of the parties in a
professional capacity, such as a
former employee or partner.

3.4.2
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3.4.3

A close personal friendship exists
between an arbitrator and a
manager or director or a member
of the supervisory board or any
person having a similar controlling
influence in one of the parties or
an affiliate of one of the parties or
a witness or expert, as
demonstrated by the fact that the
arbitrator and such director,
manager, other person, witness or
expert regularly spend
considerable time together
unrelated to professional work
commitments or the activities of
professional associations or social
organizations.

3.4.3

3.4.4

If the arbitrator is a former
judge, he or she has within the
past three years heard a
significant case involving one of
the parties.

3.4.4

3.5

Other circumstances

3.5

3.5.1

The arbitrator holds shares,
either directly or indirectly, which
by reason of number or
denomination constitute a
material holding in one of the
parties or an affiliate of one of the
parties that is publicly listed.

3.5.1

3.5.2

The arbitrator has publicly
advocated a specific position
regarding the case that is being
arbitrated, whether in a published
paper or speech or otherwise.

3.5.2

3.5.3

The arbitrator holds one
position in an arbitration
institution with appointing
authority over the dispute.

3.5.3

3.5.4

The arbitrator is a manager,
director or member of the
supervisory board, or has a similar
controlling influence, in an affiliate
of one of the parties, where the
affiliate is not directly involved in
the matters in dispute in the
arbitration.

3.5.4
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4.1

Peviously expressed legal opinions

4.1

4.1.1 The arbitrator has previously

published a general opinion (such
as in a law review article or public
lecture) concerning an issue

which also arises in the arbitration
(but this opinion is not focused on
the case that is being arbitrated).

4.1.1

4.2

Previous services against one party

4.2

4.2.1 The arbitrator’s law firm has

acted against one ofthe parties or
an affiliate of one of the parties in
an unrelated matter without the
involvement of the arbitrator.

4.2.1

4.3

Current services for one of the parties

4.3

4.3.1 A firm in association or in alliance

with the arbitrator”s law firm, but
which does not share fees or other
revenues with the arbitrator’s law
firm, renders services to one of

the parties or an affiliate of one of
the parties in an unrelated matter.

4.3.1

4.4

Contacts with another arbitrator or with
counsel for one of the parties

4.4

4.4.1

The arbitrator has a relationship
with another arbitrator or with the
counsel for one of the parties
through membership in the same
professional association or social
organization.

4.4.1

4.4.2

The arbitrator and counsel for one
of the parties or another
arbitrator have previously served
together as arbitrators or as
co-counsel.

4.4.2
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4,5 Contacts between the arbitrator and one
of the parties

4.5

4.5.1

The arbitrator has had an initial
contact with the appointing party
or an affiliate of the appointing
party (or the respective counsels)
prior to appointment, if this contact
is limited to the arbitrator’s
availability and qualifications to
serve or to the names of possible
candidates for a chairperson and
did not address the merits or
procedural aspects of the dispute.

4.5.1

4.5.2

The arbitrator holds an insignificant
amount of shares in one of the
parties or an affiliate of one of the
parties, which is publicly listed.

4.5.2

4.5.3

The arbitrator and a manager,
director or member of the
supervisory board, or any person
having a similar controlling
influence, in one of the parties or
an affiliate of one of the parties,
have worked together as joint
experts or in another professional
capacity, including as arbitrators in
the same case. A flow chart is
attached to these Guidelines for
easy reference to the application of
the Lists. However, it should be
stressed that this is only a
schematic reflection of the very
complex reality. Always, the
specific circumstances of the case
prevail.

4.5.3
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ADMINISTRATIVE DISPUTE RESOLUTION ACT OF 1996

8571. Definitions
For the purposes of this subchapter, the term--

(1) "agency" has the same meaning asin section 551(1) of thistitle;

(2) "administrative program” includes a Federal function which involves protection of the
public interest and the determination of rights, privileges, and obligations of private
persons through rule making, adjudication, licensing, or investigation, as those terms are
used in subchapter 11 of this chapter;

(3) "dternative means of dispute resolution” means any procedure that is used to resolve
issues in controversy, including, but not limited to, conciliation, facilitation, mediation,
fact finding, minitrials, arbitration, and use of ombuds, or any combination thereof;

(4) "award" means any decision by an arbitrator resolving the issuesin controversy;

(5) "dispute resolution communication™ means any oral or written communication prepared
for the purposes of a dispute resolution proceeding, including any memoranda, notes or
work product of the neutral, parties or nonparty participant; except that awritten
agreement to enter into a dispute resolution proceeding, or final written agreement or
arbitral award reached as a result of a dispute resolution proceeding, is not a dispute
resol ution communication;

(6) "dispute resolution proceeding” means any process in which an aternative means of
dispute resolution is used to resolve an issue in controversy in which a neutral is appointed
and specified parties participate;

(7) "in confidence" means, with respect to information, that the information is provided--
(A) with the expressed intent of the source that it not be disclosed; or
(B) under circumstances that would create the reasonabl e expectation on behalf of the

source that the information will not be disclosed:;

(8) "issue in controversy" means an issue which is material to adecision concerning an
administrative program of an agency, and with which there is disagreement--

(A) between an agency and persons who would be substantially affected by the decision,;
or
(B) between persons who would be substantially affected by the decision;

(9) "neutral” means an individual who, with respect to an issue in controversy, functions
specificaly to aid the parties in resolving the controversy;

(20) "party" means--

(A) for aproceeding with named parties, the same as in section 551(3) of thistitle; and
(B) for a proceeding without named parties, a person who will be significantly affected by
the decision in the proceeding and who participates in the proceeding;

(11) "person" has the same meaning as in section 551(2) of thistitle; and

(12) "roster" means alist of persons qualified to provide services as neutrals.

8572. General authority
(a) An agency may use a dispute resolution proceeding for the resolution of an issuein
controversy that relates to an administrative program, if the parties agree to such
proceeding.
(b) An agency shall consider not using a dispute resolution proceeding if--

(1) adefinitive or authoritative resolution of the matter is required for precedential value,
and such a proceeding is not likely to be accepted generally as an authoritative
precedent;

(2) the matter involves or may bear upon significant questions of Government policy that
require additional procedures before afinal resolution may be made, and such a
proceeding would not likely serve to develop arecommended policy for the agency;

(3) maintaining established policiesis of special importance, so that variations among
individual decisions are not increased and such a proceeding would not likely reach
consistent results among individual decisions;

(4) the matter significantly affects persons or organizations who are not parties to the
proceeding;

(5) afull public record of the proceeding isimportant, and a dispute resol ution proceeding
cannot provide such arecord; and
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(6) the agency must maintain continuing jurisdiction over the matter with authority to alter
the disposition of the matter in the light of changed circumstances, and a dispute
resolution proceeding would interfere with the agency's fulfilling that requirement.

(c) Alternative means of dispute resolution authorized under this subchapter are voluntary

procedures which supplement rather than limit other available agency dispute resolution
techniques.

8573. Neutrals

(a) A neutral may be a permanent or temporary officer or employee of the Federal
Government or any other individual who is acceptable to the parties to a dispute resolution
proceeding. A neutral shall have no official, financial, or personal conflict of interest with
respect to the issues in controversy, unless such interest is fully disclosed in writing to all
parties and al parties agree that the neutral may serve.

(b) A neutral who serves as a conciliator, facilitator, or mediator serves at the will of the
parties.

(c) The President shall designate an agency or designate or establish an interagency
committee to facilitate and encourage agency use of dispute resolution under this
subchapter. Such agency or interagency committee, in consultation with other appropriate
Federal agencies and professional organizations experienced in matters concerning dispute
resolution, shall--

(1) encourage and facilitate agency use of aternative means of dispute resolution; and
(2) develop procedures that permit agencies to obtain the services of neutrals on an
expedited basis.

(d) An agency may use the services of one or more employees of other agenciesto serve as
neutrals in dispute resolution proceedings. The agencies may enter into an interagency
agreement that provides for the reimbursement by the user agency or the parties of the full
or partial cost of the services of such an employee.

(e) Any agency may enter into a contract with any person for services as aneutral, or for
training in connection with alternative means of dispute resolution. The partiesin a

dispute resolution proceeding shall agree on compensation for the neutral that isfair and
reasonabl e to the Government.

8574. Confidentiality

(a) Except as provided in subsections (d) and (e), a neutral in a dispute resolution proceeding
shall not voluntarily disclose or through discovery or compulsory process be required to
disclose any dispute resolution communication or any communication provided in
confidence to the neutral, unless--

(2) al partiesto the dispute resolution proceeding and the neutral consent in writing, and,
if the dispute resolution communication was provided by a nonparty participant, that
participant also consents in writing;

(2) the dispute resolution communication has already been made public;

(3) the dispute resolution communication is required by statute to be made public, but a
neutral should make such communication public only if no other person is reasonably
available to disclose the communication; or

(4) acourt determines that such testimony or disclosure is necessary to--

(A) prevent a manifest injustice;

(B) help establish aviolation of law; or

(C) prevent harm to the public health or safety, of sufficient magnitude in the particular
case to outweigh the integrity of dispute resolution proceedingsin general by
reducing the confidence of parties in future cases that their communications will
remain confidential;

(b) A party to a dispute resolution proceeding shall not voluntarily disclose or through
discovery or compulsory process be required to disclose any dispute resolution
communication, unless--

(1) the communication was prepared by the party seeking disclosure;
(2) all partiesto the dispute resolution proceeding consent in writing;
(3) the dispute resolution communication has aready been made public;
(4) the dispute resolution communication is required by statute to be made public;
(5) a court determines that such testimony or disclosure is necessary to--
(A) prevent amanifest injustice;
(B) help establish aviolation of law; or
(C) prevent harm to the public health and safety, of sufficient magnitude in the
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particular case to outweigh the integrity of dispute resolution proceedingsin general
by reducing the confidence of partiesin future cases that their communications will
remain confidential;

(6) the dispute resolution communication is relevant to determining the existence or
meaning of an agreement or award that resulted from the dispute resolution
proceeding or to the enforcement of such an agreement or award; or

(7) except for dispute resolution communications generated by the neutral, the dispute
resolution communication was provided to or was availableto all partiesto the dispute
resolution proceeding.

(c) Any dispute resolution communication that is disclosed in violation of subsection (a) or (b),
shall not be admissible in any proceeding relating to the issues in controversy with respect
to which the communication was made.

(d) (1) The parties may agree to aternative confidential procedures for disclosures by a
neutral. Upon such agreement the parties shall inform the neutral before the
commencement of the dispute resolution proceeding of any madifications to the
provisions of subsection (a) that will govern the confidentiality of the dispute resolution
proceeding. If the parties do not so inform the neutral, subsection (a) shall apply.

(2) To qualify for the exemption established under subsection (j), an alternative
confidential procedure under this subsection may not provide for less disclosure than
the confidentia procedures otherwise provided under this section.

(e) If ademand for disclosure, by way of discovery request or other legal process, is made
upon a neutral regarding a dispute resolution communication, the neutral shall make
reasonable efforts to notify the parties and any affected nonparty participants of the
demand. Any party or affected nonparty participant who receives such notice and within
15 calendar days does not offer to defend arefusal of the neutral to disclose the requested
information shall have waived any objection to such disclosure.

(f) Nothing in this section shall prevent the discovery or admissibility of any evidence that is
otherwise discoverable, merely because the evidence was presented in the course of a
dispute resolution proceeding.

(g) Subsections (a) and (b) shall have no effect on the information and data that are necessary
to document an agreement reached or order issued pursuant to a dispute resolution
proceeding.

(h) Subsections (@) and (b) shall not prevent the gathering of information for research or
educational purposes, in cooperation with other agencies, governmental entities, or dispute
resolution programs, so long as the parties and the specific issues in controversy are not
identifiable.

(I) Subsections (a) and (b) shall not prevent use of a dispute resolution communication to
resolve a dispute between the neutral in a dispute resolution proceeding and a party to or
participant in such proceeding, so long as such dispute resolution communication is
disclosed only to the extent necessary to resolve such dispute.

(i) A dispute resolution communication which is between a neutral and a party and which may
not be disclosed under this section shall also be exempt from disclosure under section
552(b)(3).

8575. Authorization of arbitration
(a) (1) Arbitration may be used as an alternative means of dispute resolution whenever all
parties consent. Consent may be obtained either before or after an issue in controversy has
arisen. A party may agree to--
(A) submit only certain issues in controversy to arbitration; or
(B) arbitration on the condition that the award must be within arange of possible
outcomes.

(2) The arbitration agreement that sets forth the subject matter submitted to the arbitrator
shall be in writing. Each such arbitration agreement shall specify a maximum award
that may be issued by the arbitrator and may specify other conditions limiting the
range of possible outcomes.

(3) An agency may not require any person to consent to arbitration as a condition of
entering into a contract or obtaining a benefit.

(b) An officer or employee of an agency shall not offer to use arbitration for the resolution of
issues in controversy unless such officer or employee--

(1) would otherwise have authority to enter into a settlement concerning the matter; or

(2) is otherwise specifically authorized by the agency to consent to the use of arbitration.

(c) Prior to using binding arbitration under this subchapter, the head of an agency, in
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consultation with the Attorney General and after taking into account the factors in section
572(b), shall issue guidance on the appropriate use of binding arbitration and when an
officer or employee of the agency has authority to settle an issue in controversy through
binding arbitration.

§576. Enforcement of arbitration agreements

An agreement to arbitrate a matter to which this subchapter appliesis enforceable pursuant to
section 4 of title 9, and no action brought to enforce such an agreement shall be dismissed nor
shall relief therein be denied on the grounds that it is against the United States or that the United
States is an indispensable party.

§577. Arbitrators
(a) The parties to an arbitration proceeding shall be entitled to participate in the selection of
the arbitrator
(b) The arbitrator shall be a neutral who meets the criteria of section 573 of thistitle.

8578. Authority of the arbitrator
An arbitrator to whom a dispute is referred under this subchapter may-

(2) regulate the course of and conduct arbitral hearings;

(2) administer oaths and affirmations;

(3) compel the attendance of witnesses and production of evidence at the hearing under
the provisions of section 7 of title 9 only to the extent the agency involved is
otherwise authorized by law to do so; and

(4) make awards.

8579. Arbitration proceedings
(a) The arbitrator shall set atime and place for the hearing on the dispute and shall notify the
parties not less than 5 days before the hearing.
(b) Any party wishing arecord of the hearing shall--

(1) beresponsible for the preparation of such record other parties and the arbitrator of the
preparation of such record;

(2) notify the other parties and the arbitrator of the preparation of such record;

(3) furnish copiesto al identified parties and the arbitrator; and

(4) pay al costs for such record, unless the parties agree otherwise or the arbitrator
determines that the costs should be apportioned.

(c) (1) The partiesto the arbitration are entitled to be heard, to present evidence material to the
controversy, and to cross-examine witnesses appearing at the hearing.

(2) The arbitrator may, with the consent of the parties, conduct all or part of the hearing
by telephone, television, computer, or other electronic means, if each party has an
opportunity to participate.

(3) The hearing shall be conducted expeditiously and in an informal manner.

(4) The arbitrator may receive any oral or documentary evidence, except that irrelevant,
immaterial, unduly repetitious, or privileged evidence may be excluded by the
arbitrator.

(5) The arbitrator shall interpret and apply relevant statutory and regulatory requirements,
legal precedents, and policy directives.

(d) No interested person shall make or knowingly cause to be made to the arbitrator an
unauthorized ex parte communication relevant to the merits of the proceeding, unless
the parties agree otherwise. If acommunication is made in violation of this subsection,
the arbitrator shall ensure that a memorandum of the communication is prepared and
made a part of the record, and that an opportunity for rebuttal is allowed. Upon receipt
of acommunication made in violation of this subsection, the arbitrator may, to the
extent consistent with the interests of justice and the policies underlying this
subchapter, require the offending party to show cause why the claim of such party
should not be resolved against such party as aresult of the improper conduct.

(e) The arbitrator shall make the award within 30 days after the close of the hearing, or the
date of thefiling of any briefs authorized by the arbitrator, whichever date is later, unless--

(1) the parties agree to some other time limit; or

(2) the agency provides by rule for some other time limit.

8580. Arbitration awards
(a) (1) Unless the agency provides otherwise by rule, the award in an arbitration proceeding
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under this subchapter shall include a brief, informal discussion of the factual and legal

basis for the award, but formal findings of fact or conclusions of law shall not be required.

(2) The prevailing parties shall file the award with al relevant agencies, along with proof
of service on al parties.

(b) The award in an arbitration proceeding shall become final 30 days after it is served on all
parties. Any agency that is a party to the proceeding may extend this 30-day period for an
additional 30-day period by serving a notice of such extension on all other parties before
the end of the first 30-day period.

(c) A final award is binding on the parties to the arbitration proceeding, and may be enforced
pursuant to sections 9 through 13 of title 9. No action brought to enforce such an award
shall be dismissed nor shall relief therein be denied on the grounds that it is against the
United States or that the United States is an indispensable party.

(d) An award entered under this subchapter in an arbitration proceeding may not serve as an
estoppel in any other proceeding for any issue that was resolved in the proceeding. Such
an award also may not be used as precedent or otherwise be considered in any factually
unrelated proceeding, whether conducted under this subchapter, by an agency, or ina
court, or in any other arbitration proceeding.

8581. Judicial Review

(a) Notwithstanding any other provision of law, any person adversely affected or aggrieved by
an award made in an arbitration proceeding conducted under this subchapter may bring an
action for review of such award only pursuant to the provisions of sections 9 through 13 of
title 9.

(b) A decision by an agency to use or not to use a dispute resolution proceeding under this
subchapter shall be committed to the discretion of the agency and shall not be subject to
judicial review, except that arbitration shall be subject to judicial review under section
10(b) of title 9.

§582. Compilation of Information (Repealed)

8583. Support Services

For the purposes of this subchapter, an agency may use (with or without reimbursement) the
services and facilities of other Federal agencies, State, local, and tribal governments, public and
private organizations and agencies, and individuals, with the consent of such agencies,
organizations, and individuals. An agency may accept voluntary and uncompensated services
for purposes of this subchapter without regard to the provisions of section 1342 of title 31.

§584. Authorization of appropriations

There are authorized to be appropriated such sums as may be necessary to carry out the
purposes of this subchapter.
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SEC. 1309. ENVIRONMENTAL STREAMLINING. <<NOTE: 23 USC 109 note.>>

(a) Coordinated Environmental Review Process.--

(1) Development and implementation.--The Secretary shall
develop and implement a coordinated environmental review process
for highway construction projects that require--

(A) the preparation of an environmental impact
statement or environmental assessment under the National
Environmental Policy Act of 1969 (42 U.S.C. 4321 et
seg.), except that the Secretary may decide not to apply
this section to the preparation of an environmental
assessment under such Act; or

(B) the conduct of any other environmental review,
analysis, opinion, or issuance of an environmental
permit, license, or approval by operation of Federal
law.

(2) Memorandum of understanding.--

(A) In general .--The coordinated environmental
review process for each project shall ensure that,
whenever practicable (as specified in this section), all
environmental reviews, analyses, opinions, and any
permits, licenses, or approvals that must be issued or
made by any Federal agency for the project concerned
shall be conducted concurrently and completed within a
cooperatively determined time period. Such process for a
project or class of project may be incorporated into a
memorandum of understanding between the Department of
Transportation and Federal agencies (and, where
appropriate, State agencies).

(B) Establishment of time periods.--1n establishing
the time period referred to in subparagraph (A), and any
time periods for review within such period, the
Department and all such agencies shall take into account
their respective resources and statutory commitments.

(b) Elements of Coordinated Environmental Review Process.--For each
project, the coordinated environmental review process established under
this section shall provide, at a minimum, for the following elements:
(1) Federa agency identification.--The Secretary shall, at
the earliest possible time, identify all potential Federal
agencies that--
(A) havejurisdiction by law over environmental-
related issues that may be affected by the project and
the analysis of which would be part of any environmental
document required by the National Environmental Policy
Act of 1969 (42 U.S.C. 4321 et seq.); or
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(B) may be required by Federal law to
independently--
(i) conduct an environmental-related review or
anaysis, or
(ii) determine whether to issue a permit,
license, or approval or render an opinion on the
environmental impact of the project.

(2) Time limitations and concurrent review.--The Secretary
and the head of each Federal agency identified under paragraph
(D--

(A)(i) shall jointly develop and establish time
periods for review for--
(I al Federal agency comments with respect
to any environmental review documents required by
the National Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) for the project; and
(1) all other independent Federal agency
environmental analyses, reviews, opinions, and
decisions on any permits, licenses, and approvals
that must be issued or made for the project;
whereby each such Federal agency'sreview shall be
undertaken and completed within such established time
periods for review; or
(if) may enter into an agreement to establish such
time periods for review with respect to a class of
project; and
(B) shall ensure, in establishing such time periods
for review, that the conduct of any such analysis,
review, opinion, and decision is undertaken concurrently
with all other environmental reviews for the project,
including the reviews required by the National
Environmental Policy Act of 1969 (42 U.S.C. 4321 et
seq.); except that such review may not be concurrent if
the affected Federal agency can demonstrate that such
concurrent review would result in asignificant adverse
impact to the environment or substantively ater the
operation of Federal law or would not be possible
without information developed as part of the
environmental review process.

(3) Factors to be considered.--Time periods for review
established under this section shall be consistent with the time
periods established by the Council on Environmental Quality
under sections 1501.8 and 1506.10 of title 40, Code of Federal
Regulations.

(4) Extensions.--The Secretary shall extend any time periods
for review under this section if, upon good cause shown, the
Secretary and any Federal agency concerned determine that
additional time for analysis and review is needed as a result of
new information that has been discovered that could not
reasonably have been anticipated when the Federal agency'stime
periods for review were established. Any memorandum of
understanding shall be modified to incorporate any mutually
agreed-upon extensions.

(c) Dispute Resolution.--When the Secretary determines that a

Federal agency which is subject to atime period for its environmental
review or analysis under this section has failed to complete such
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review, analysis, opinion, or decision on issuing any permit, license,

or approval within the established time period or within any agreed-upon
extension to such time period, the Secretary may, after notice and
consultation with such agency, close the record on the matter before the
Secretary. If the Secretary finds, after timely compliance with this
section, that an environmental issue related to the project that an
affected Federal agency has jurisdiction over by operation of Federal

law has not been resolved, the Secretary and the head of the Federal
agency shall resolve the matter not |ater than 30 days after the date

of the finding by the Secretary.

(d) Participation of State Agencies.--For any project eligible for
assistance under chapter 1 of title 23, United States Code, a State, by
operation of State law, may require that all State agencies that have
jurisdiction by State or Federal law over environmental-related issues
that may be affected by the project, or that are required to issue any
environmental -related reviews, analyses, opinions, or determinations on
issuing any permits, licenses, or approvals for the project, be subject
to the coordinated environmental review process established under this
section unless the Secretary determines that a State's participation
would not be in the public interest. For a State to require State
agenciesto participate in the review process, all affected agencies of
the State shall be subject to the review process.

(e) Assistance to Affected Federal Agencies.--

(1) In general .--The Secretary may approve arequest by a
State to provide funds made available under chapter 1 of title
23, United States Code, to the State for the project subject to
the coordinated environmental review process established under
this section to affected Federal agencies to provide the
resources necessary to meet any time limits established under
this section.

(2) Amounts.--Such regquests under paragraph (1) shall be
approved only--

(A) for the additional amounts that the Secretary
determines are necessary for the affected Federal
agencies to meet the time limits for environmental
review; and

(B) if such time limits are less than the customary
time necessary for such review.

(f) Judicial Review and Savings Clause.--
(1) Judicial review.--Nothing in this section shall affect
the reviewability of any final Federal agency actionin a
district court of the United States or in the court of any
State.
(2) Savings clause.--Nothing in this section shall affect
the applicability of the National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.) or any other Federal environmental
statute or affect the responsibility of any Federal officer to
comply with or enforce any such statute.

(g) Federal Agency Defined.--1n this section, the term ™ Federal

agency" means any Federal agency or any State agency carrying out
affected responsibilities required by operation of Federal law.
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SAFETA-LU (Safe, Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for Users)
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SEC. 6002. EFFICIENT ENVIRONMENTAL REVIEWS FOR PROJECT DECISION
MAKING.

(a) In General .--Subchapter | of chapter 1 of title 23, United
States Code, is amended by inserting after section 138 the following:

[[Page 119 STAT. 1858]]
““Sec. 139. Efficient environmental reviews for project decisionmaking

“*(a) Definitions.--In this section, the following definitions
apply:

(1) Agency.--The term “agency' means any agency,
department, or other unit of Federal, State, local, or Indian
tribal government.

"*(2) Environmental impact statement.--The term
“environmental impact statement' means the detailed statement of
environmental impacts required to be prepared under the National
Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.).

“*(3) Environmental review process.--

“(A) In general.--The term “environmental review
process' means the process for preparing for a project
an environmental impact statement, environmental
assessment, categorical exclusion, or other document
prepared under the National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.).

“*(B) Inclusions.--The term “environmental review
process' includes the process for and completion of any
environmental permit, approval, review, or study
required for a project under any Federal law other than
the National Environmental Policy Act of 1969 (42 U.S.C.
4321 et seq.).

"*(4) Lead agency.--The term “lead agency' means the
Department of Transportation and, if applicable, any State or
local governmental entity serving as a joint lead agency
pursuant to this section.

“(5) Multimodal project.--The term “multimodal project’
means a project funded, in whole or in part, under thistitle or
chapter 53 of title 49 and involving the participation of more
than one Department of Transportation administration or agency.

*(6) Project.--The term “project’ means any highway
project, public transportation capital project, or multimodal
project that requires the approval of the Secretary.

“(7) Project sponsor.--The term “project sponsor' means the
agency or other entity, including any private or public-private
entity, that seeks approval of the Secretary for a project.
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7'(8) State transportation department.--The term ~“State
transportation department' means any statewide agency of a State
with responsibility for one or more modes of transportation.

“(b) Applicability.--

(1) In general.--The project development proceduresin
this section are applicable to all projects for which an
environmental impact statement is prepared under the National
Environmental Policy Act of 1969 and may be applied, to the
extent determined appropriate by the Secretary, to other
projects for which an environmental document is prepared
pursuant to such Act.

“(2) Flexibility.--Any authorities granted in this section
may be exercised for a project, class of projects, or program of
projects.

“*(c) Lead Agencies.--
[[Page 119 STAT. 1859]]

(1) Federal lead agency.--The Department of Transportation
shall be the Federal lead agency in the environmental review
process for a project.

“*(2) Joint lead agencies.--Nothing in this section
precludes another agency from being ajoint lead agency in
accordance with regulations under the National Environmental
Policy Act of 1969.

“*(3) Project sponsor as joint lead agency.--Any project
sponsor that is a State or local governmental entity receiving
funds under thistitle or chapter 53 of title 49 for the project
shall serve as ajoint lead agency with the Department for
purposes of preparing any environmental document under the
National Environmental Policy Act of 1969 and may prepare any
such environmental document required in support of any action or
approval by the Secretary if the Federal lead agency furnishes
guidance in such preparation and independently evaluates such
document and the document is approved and adopted by the
Secretary prior to the Secretary taking any subsequent action or
making any approval based on such document, whether or not the
Secretary's action or approval resultsin Federal funding.

“*(4) Ensuring compliance.--The Secretary shall ensure that
the project sponsor complies with all design and mitigation
commitments made jointly by the Secretary and the project
sponsor in any environmental document prepared by the project
sponsor in accordance with this subsection and that such
document is appropriately supplemented if project changes become
necessary.

“*(5) Adoption and use of documents.--Any environmental
document prepared in accordance with this subsection may be
adopted or used by any Federal agency making any approval to the
same extent that such Federal agency could adopt or use a
document prepared by another Federal agency.

“*(6) Roles and responsibility of lead agency.--With respect
to the environmental review process for any project, the lead
agency shall have authority and responsibility--

“"(A) to take such actions as are necessary and
proper, within the authority of the lead agency, to
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facilitate the expeditious resolution of the
environmental review process for the project; and

“*(B) to prepare or ensure that any required
environmental impact statement or other document
required to be completed under the National
Environmental Policy Act of 1969 is completed in
accordance with this section and applicable Federal law.

“*(d) Participating Agencies.--

(1) In general.--The lead agency shall be responsible for
inviting and designating participating agencies in accordance
with this subsection.

“(2) Invitation.--The lead agency shall identify, as early
as practicable in the environmental review process for a
project, any other Federal and non-Federal agencies that may
have an interest in the project, and shall invite such agencies
to become participating agencies in the environmental review
process for the project. The invitation shall set a deadline for
responses to be submitted. The deadline may be extended by the
lead agency for good cause.

[[Page 119 STAT. 1860]]

“(3) Federal participating agencies.--Any Federal agency
that isinvited by the lead agency to participate in the
environmental review process for a project shall be designated
as a participating agency by the lead agency unless the invited
agency informs the lead agency, in writing, by the deadline
specified in the invitation that the invited agency--

“(A) has no jurisdiction or authority with respect
to the project;

“*(B) has no expertise or information relevant to
the project; and

“*(C) does not intend to submit comments on the
project.

“*(4) Effect of designation.--Designation as a participating
agency under this subsection shall not imply that the
participating agency--

“"(A) supports a proposed project; or

“(B) has any jurisdiction over, or special
expertise with respect to evaluation of, the project.

“*(5) Cooperating agency.--A participating agency may also
be designated by alead agency as a “cooperating agency' under
the regulations contained in part 1500 of title 40, Code of
Federal Regulations.

“*(6) Designations for categories of projects.--The
Secretary may exercise the authorities granted under this
subsection for a project, class of projects, or program of
projects.

“(7) Concurrent reviews.--Each Federal agency shall, to the
maximum extent practicable--

“(A) carry out obligations of the Federal agency
under other applicable law concurrently, and in
conjunction, with the review required under the National
Environmental Policy Act of 1969 (42 U.S.C. 4321 et
seq.), unless doing so would impair the ability of the
Federal agency to carry out those obligations; and
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“(B) <<NOTE: Procedures.>> formulate and implement
administrative, policy, and procedural mechanisms to
enable the agency to ensure completion of the
environmental review process in atimely, coordinated,
and environmentally responsible manner.

“*(e) <<NOTE: Notification.>> Project Initiation.--The project
sponsor shall notify the Secretary of the type of work, termini, length
and general location of the proposed project, together with a statement
of any Federal approvals anticipated to be necessary for the proposed
project, for the purpose of informing the Secretary that the
environmental review process should be initiated.

“(f) Purpose and Need.--

(1) Participation.--As early as practicable during the
environmental review process, the lead agency shall provide an
opportunity for involvement by participating agencies and the
public in defining the purpose and need for a project.

“*(2) Definition.--Following participation under paragraph
(1), the lead agency shall define the project's purpose and need
for purposes of any document which the lead agency is
responsible for preparing for the project.

“*(3) Objectives.--The statement of purpose and need shall
include a clear statement of the objectives that the proposed
action isintended to achieve, which may include--

“*(A) achieving atransportation objective
identified in an applicable statewide or metropolitan
transportation plan;

[Page 119 STAT. 1861]]

“*(B) supporting land use, economic development, or
growth objectives established in applicable Federal,
State, local, or tribal plans; and

“(C) serving national defense, national security,
or other national objectives, as established in Federal
laws, plans, or policies.

“(4) Alternatives analysis.--

“(A) Participation.--As early as practicable during
the environmental review process, the lead agency shall
provide an opportunity for involvement by participating
agencies and the public in determining the range of
alternatives to be considered for a project.

“*(B) Range of alternatives.--Following
participation under paragraph (1), the lead agency shall
determine the range of alternatives for consideration in
any document which the lead agency is responsible for
preparing for the project.

“(C) Methodologies.--The lead agency also shall
determine, in collaboration with participating agencies
at appropriate times during the study process, the
methodol ogies to be used and the level of detail
required in the analysis of each alternative for a
project.

(D) Preferred alternative.--At the discretion of
the lead agency, the preferred alternative for a
project, after being identified, may be developed to a
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higher level of detail than other alternativesin order

to facilitate the development of mitigation measures or
concurrent compliance with other applicable laws if the
lead agency determines that the development of such
higher level of detail will not prevent the lead agency
from making an impartial decision as to whether to
accept another alternative which is being considered in
the environmental review process.

“*(g) Coordination and Scheduling.--
(1) Coordination plan.--

“(A) In general .--The lead agency shall establish a
plan for coordinating public and agency participation in
and comment on the environmental review process for a
project or category of projects. The coordination plan
may be incorporated into a memorandum of understanding.

“*(B) Schedule.--

(i) In general.--The lead agency may
establish as part of the coordination plan, after
consultation with each participating agency for
the project and with the State in which the
project islocated (and, if the State is not the
project sponsor, with the project sponsor), a
schedule for completion of the environmental
review process for the project.

“(ii) Factors for consideration.--In
establishing the schedule, the lead agency shall
consider factors such as--

“*(I) the responsibilities of
participating agencies under applicable
laws;

(I resources available to the
cooperating agencies;

(1) overall size and complexity
of the project;

“(IV) the overall schedule for and
cost of the project; and

[[Page 119 STAT. 1862]]

(V) the sensitivity of the natural
and historic resources that could be
affected by the project.

“*(C) Consistency with other time periods.--A
schedule under subparagraph (B) shall be consistent with
any other relevant time periods established under
Federal law.

(D) Modification.--The lead agency may--

“*(i) lengthen a schedul e established under
subparagraph (B) for good cause; and

(i) shorten a schedule only with the
concurrence of the affected cooperating agencies.

“(E) Dissemination.--A copy of a schedule under
subparagraph (B), and of any modifications to the
schedule, shall be--

(i) provided to all participating agencies
and to the State transportation department of the
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State in which the project islocated (and, if the
State is not the project sponsor, to the project
sponsor); and

“(ii) made available to the public.

“(2) Comment deadlines.--The lead agency shall establish
the following deadlines for comment during the environmental
review process for a project:

"(A) <<NOTE: Federal Register, publication.>> For
comments by agencies and the public on a draft
environmental impact statement, a period of not more
than 60 days after publication in the Federal Register
of notice of the date of public availability of such
document, unless--

“(i) adifferent deadline is established by
agreement of the lead agency, the project sponsor,
and all participating agencies; or

“(ii) the deadline is extended by the lead
agency for good cause.

“(B) For all other comment periods established by
the lead agency for agency or public commentsin the
environmental review process, a period of no more than
30 days from availability of the materials on which
comment is requested, unless--

“(i) adifferent deadline is established by
agreement of the lead agency, the project sponsor,
and all participating agencies; or

“(ii) the deadline is extended by the lead
agency for good cause.

“*(3) Deadlines for decisions under other laws.--In any case
in which a decision under any Federal law relating to a project
(including the issuance or denial of apermit or license) is
required to be made by the later of the date that is 180 days
after the date on which the Secretary made all final decisions
of the lead agency with respect to the project, or 180 days
after the date on which an application was submitted for the
permit or license, the Secretary shall submit to the Committee
on Environment and Public Works of the Senate and the Committee
on Transportation and Infrastructure of the House of
Representatives--

"(A) <<NOTE: Notice.>> as soon as practicable after
the 180-day period, an initial notice of the failure of
the Federal agency to make the decision; and

[[Page 119 STAT. 1863]]

(B) <<NOTE: Notice.>> every 60 days thereafter
until such date as all decisions of the Federal agency
relating to the project have been made by the Federal
agency, an additional notice that describes the number
of decisions of the Federal agency that remain
outstanding as of the date of the additional notice.

“*(4) Involvement of the public.--Nothing in this subsection
shall reduce any time period provided for public comment in the
environmental review process under existing Federal law,
including a regulation.

“*(h) Issue ldentification and Resol ution.--
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(1) Cooperation.--The lead agency and the participating
agencies shall work cooperatively in accordance with this
section to identify and resolve issues that could delay
completion of the environmental review process or could result
in denial of any approvals required for the project under
applicable laws.

“*(2) Lead agency responsibilities.--The lead agency shall
make information available to the participating agencies as
early as practicable in the environmental review process
regarding the environmental and socioeconomic resources located
within the project area and the general locations of the
alternatives under consideration. Such information may be based
on existing data sources, including geographic information
systems mapping.

“*(3) Participating agency responsibilities.--Based on
information received from the lead agency, participating
agencies shall identify, as early as practicable, any issues of
concern regarding the project's potential environmental or
socioeconomic impacts. In this paragraph, issues of concern
include any issues that could substantially delay or prevent an
agency from granting a permit or other approval that is needed
for the project.

“*(4) Issue resolution.--

“(A) Meeting of participating agencies.--At any
time upon request of a project sponsor or the Governor
of a State in which the project is located, the lead
agency shall promptly convene a meeting with the
relevant participating agencies, the project sponsor,
and the Governor (if the meeting was requested by the
Governor) to resolve issues that could delay completion
of the environmental review process or could result in
denial of any approvals required for the project under
applicable laws.

(B) <<NOTE: Deadline. Federal Register,
publication.>> Notice that resolution cannot be
achieved.--1f aresolution cannot be achieved within 30
days following such a meeting and a determination by the
lead agency that all information necessary to resolve
the issue has been obtained, the lead agency shall
notify the heads of all participating agencies, the
project sponsor, the Governor, the Committee on
Environment and Public Works of the Senate, the
Committee on Transportation and Infrastructure of the
House of Representatives, and the Council on
Environmental Quality, and shall publish such
notification in the Federal Register.

(i) Performance Measurement.--The Secretary shall establish a
program to measure and report on progress toward improving and
expediting the planning and environmental review process.

“*(j) Assistance to Affected State and Federal Agencies.--

[[Page 119 STAT. 1864]]
(1) In general.--For a project that is subject to the

environmental review process established under this section and
for which funds are made available to a State under thistitle
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or chapter 53 of title 49, the Secretary may approve a request
by the State to provide funds so made available under thistitle
or such chapter 53 to affected Federal agencies (including the
Department of Transportation), State agencies, and Indian tribes
participating in the environmental review process for the
projects in that State or participating in a State process that
has been approved by the Secretary for that State. Such funds
may be provided only to support activities that directly and
meaningfully contribute to expediting and improving
transportation project planning and delivery for projectsin
that State.

“(2) Activities eligible for funding.--Activities for which
funds may be provided under paragraph (1) include transportation
planning activities that precede the initiation of the
environmental review process, dedicated staffing, training of
agency personnel, information gathering and mapping, and
development of programmatic agreements.

“*(3) Use of federal lands highway funds.--The Secretary may
also use funds made available under section 204 for a project
for the purposes specified in this subsection with respect to
the environmental review process for the project.

" (4) Amounts.--Requests under paragraph (1) may be approved
only for the additional amounts that the Secretary determines
are necessary for the Federal agencies, State agencies, or
Indian tribes participating in the environmental review process
to meet the time limits for environmental review.

“*(5) Condition.--A request under paragraph (1) to expedite
time limits for environmental review may be approved only if
such time limits are less than the customary time necessary for
such review.

“(K) Judicial Review and Savings Clause.--

(1) Judicial review.--Except as set forth under subsection
(I, nothing in this section shall affect the reviewability of
any final Federal agency action in a court of the United States
or in the court of any State.

“*(2) Savings clause.--Nothing in this section shall be
construed as superseding, amending, or modifying the National
Environmental Policy Act of 1969 or any other Federal
environmental statute or affect the responsibility of any
Federal officer to comply with or enforce any such statute.

“*(3) Limitations.--Nothing in this section shall preempt or
interfere with--

“(A) any practice of seeking, considering, or
responding to public comment; or

“(B) any power, jurisdiction, responsibility, or
authority that a Federal, State, or local government
agency, metropolitan planning organization, Indian
tribe, or project sponsor has with respect to carrying
out a project or any other provisions of law applicable
to projects, plans, or programs.

(1) <<NOTE: Deadlines. Notices. Federal Register,
publication.>> Limitations on Claims.--
(1) In general .--Notwithstanding any other provision of
law, a claim arising under Federal law seeking judicial review
of a permit, license, or approval issued by a Federal agency
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[[Page 119 STAT. 1865]]

for ahighway or public transportation capital project shall be
barred unlessit is filed within 180 days after publication of a
notice in the Federal Register announcing that the permit,
license, or approval isfinal pursuant to the law under which
the agency action is taken, unless a shorter time is specified

in the Federal law pursuant to which judicial review is allowed.
Nothing in this subsection shall create aright to judicial

review or place any limit on filing a claim that a person has
violated the terms of a permit, license, or approval.

“(2) New information.--The Secretary shall consider new
information received after the close of a comment period if the
information satisfies the requirements for a supplemental
environmental impact statement under section 771.130 of title
23, Code of Federal Regulations. The preparation of a
supplemental environmental impact statement when required shall
be considered a separate final agency action and the deadline
for filing aclaim for judicial review of such action shall be
180 days after the date of publication of anoticein the
Federal Register announcing such action.".

(b) <<NOTE: 23 USC 139 note.>> Existing Environmental Review
Process.--Nothing in this section affects any existing State
environmental review process, program, agreement, or funding arrangement
approved by the Secretary under section 1309 of the Transportation
Equity Act for the 21st Century (112 Stat. 232; 23 U.S.C. 109 note) as
such section was in effect on the day preceding the date of enactment of
the SAFETEA-LU.

(c) Conforming Amendment.--The analysis for such subchapter is
amended by inserting after the item relating to section 138 the
following:

"7139. Efficient environmental reviews for project decisionmaking.".

(d) Repeal .--Section 1309 of the Transportation Equity Act for the
21st Century (112 Stat. 232) <<NOTE: 23 USC 109 note.>> isrepealed.
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