(Transition of Jurisdictional Framework

Over Foreign Ships in International Maritime Conventions)



19

20



20

IMO ILO

PSC

(PSC) SOLAS sSTCW SUA
ILO



Summary

Transition of Jurisdictional Framework Over Foreign Ships in International Maritime
Conventions

Flag state responsibility has been a long-established principle in the jurisdictional framework under the
maritime law.

This principle has been used in conjunction with other key concepts in international shipping such as
freedom of navigation and freedom of the High Seas in ensuring free and non-discriminative
international shipping.

However, there having been a series of notorious cases of marine pollution following maritime accidents
as well as numerous ongoing reports of piracy and armed robbery, which have occurred concurrently
with the rampant use of Flag of Convenience (FOC) since the last half of the 20th century, the maritime
community has begun to cast doubt on the effectiveness of this principle. Changes in the global security
environment in the recent decades have aso evidenced the need for a new international regime to
enhance maritime security.

Affected by those circumstantial changes, international maritime conventions including UNCLOS and
those adopted in IMO and ILO seem to have been searching for an appropriate alternative
implementation framework. Examples of such efforts include advancement of port/coastal state
jurisdiction, port state control, model audit system among flag states, international cooperation regime
for boarding inspections and so on. All these frameworks have been established while trying to maintain
a delicate balance between flag state responsibility and supplemental and/or alternative implementation
by non-flag states.

This report examines the transition of jurisdictional framework on foreign ships and various efforts to
enhance effective implementation in international maritime conventions and identifies how adherence to
the concept of exclusive flag state jurisdiction has gradually diminished.

Key Words: Flag state responsibility, Port state control, Coastal state jurisdiction, SOLAS, STCW, SUA,
Maritime Labor Convention, 2006
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[ 6 STCW 1 10
1

(M SC/Circ.950Guidance on Arrangements between Parties to Allow for Recognition of Certificates under
STCW Regulation 1/10 (30 May 2000))

1 The Maritime Safety Committee, at its seventy-second session (17 to 26 May 2000), agreed that, in
establishing arrangements for the recognition of certificates under regulation 1/10, awritten undertaking
should be concluded between the Party which isto recognize the certificates (i.e., the Administration), and
the Party which isissuing the certificates to be recognized (i.e., the certificate-issuing Party). In this respect,
the Committee agreed that the following issues should be considered by Parties:

.1 identification of the Administration and the certificate-issuing Party;

.2 position, address and access information for the official in the Administration and for the official in the
certificate-issuing Party who are designated to be directly responsible for implementing the undertaking;

.3 application of the undertaking;

.4 procedures to be followed by the Administration, subject to the consent of the certificate-issuing Party,
when requesting an opportunity to visit the facilities, observe the procedures, or review the policies which
have been approved or employed by the certificate-issuing Party for meeting the requirements of the
STCW Convention concerning:

.1 standards of competence;

.2 the issue, endorsement, revalidation and revocation of certificates;
.3 record-keeping;

.4 standards of medical fitness; and

.5 communication and response process to requests for verifications,

.5 access by the Administration to the results of quality standards evaluations conducted by the
certificate-issuing Party in accordance with regulation 1/8;

.6 procedures to be followed by the Administration when verifying the validity or contents of a certificate
issued by the certificate-issuing Party, and to resolve questions which may arise;

.7 procedures to be followed by the Administration in notifying the certificate-issuing Party when it has
withdrawn or revoked its endorsement of recognition for disciplinary or other reasons;

.8 procedures to be followed by the certificate-issuing Party in promptly notifying the Administration of any
significant changes in the arrangements for training and certification provided in compliance with the
Convention, and the criteria to be used

0O 250



in determining what changes are to be considered “significant” for this purpose. At
aminimum, significant changes should be understood to include:
.1 changesin the position, address or access information for the official responsible for implementing the
undertaking;
.2 changes affecting the procedures set forth in the undertaking; and
.3 changes which amount to substantial differences from the information communicated to the
Secretary-General pursuant to section A-1/7 of the STCW Code;

.9 termination clauses; and

10 validity.

2 The undertaking should be signed by, or acknowledged and confirmed in writing by, an authorized officia
from the Administration and from the certificate-issuing Party.

3 This guidance is focussed on bilateral arrangements but may also be reflected in a multilateral undertaking.

4 Member Governments and STCW Parties are invited to be guided accordingly and to bring this circular to
the attention of al parties concerned.

0 260



STCW [-10 2007 6

STCW

2003
STCW

7 2007 6 ]

g 270



3. PSC

1)
12
IMO
MOU PSC
IMO
25
PSC
1982 MOU
PSC 1993 MOU
(PSC)
2) MOU
IMO ILO (PSC)
MOU
MOU 1978 (Hague Memorandum)
25 psc A.787(19)The Procedures for Port State Control A882(21)Amendments to the Procedures for Port State
Control  IMO

0 280



ILO147

EU

PSC
(Amoco Cadiz)

(investigate)

(Clear Evidence)

(Prima Facie Evidence)

1982 1
MOU IMO
25 2006 12
MOU PSC
26
25%
IMO ILO
1LO147 (Complaint)
PSC MOU
‘SIRENAC’ PSC
3
(Detention)
(Appeal)
MOU

26 http://www.parismou.org/ParisMOU/Organisation/About+Us/Principles/xp/menu.3952/default.aspx

0 290

(Deficiency)



1993
MOU
MOU PSC

MOU MOU

MOU

27

PSC

Favorable Treatment”

27 http://www.tokyo-mou.org/

0 300

MOU
PSC
"APSIS

MOU

"No More



[ 8 No More Favorable Treatment ]

STCW 0 ()
1) 3
2 1 -4
()
I-4 3
(IMO)
(4)
(5)

28

Article X Control

(1) Ships, except those excluded by Article Il1, are subject, while in the ports of a Party, to control by
officers duly authorized by that Party to verify that all seafarers serving on board who are required to
be certificated or hold an appropriate dispensation. Such certificates shall be accepted unless there are
clear grounds for believing that a certificate has been fraudulently obtained or that a holder of a
certificate is not the person to whom that certificate was originally issued.

(2) In the event that any deficiencies are found under paragaraph (1) or under the procedures specified in
Regulation 1/4 “Control Procedures’, the office control shall forthwith inform, in writing, the master
of the ship and the Consul or, in his absence, the nearest diplomatic representative or the maritime

28

0310




authorioty of the State whose flag the ship is entitled to fly, so that appropriate action may be taken.
Such notification shall specify the details of the deficiencies found and grounds on which the Party
determines that these deficiencies pose a danger to persons, property or the environment.

(3) In exercising the control under paragraph (1), if taking into account the size and type of the ship and
the length and nature of the voyage, the deficiencies referred to in paragraph (3) of Regulation 1/4 are
not corrected and it is determined that this fact poses a danger to person, property or the environment,
the Party carrying out the control shall take the steps to ensure that the ship will not sail unless and
until these requirements are met to the extent that the danger has been removed. The facts concerning
the action taken shall be reported promptly to the Secretary- General.

(4) When exercising control under this Article, al possible efforts shall be made to avoid a ship being
unduly detained or delayed. If aship is so detained or delayed it shall be entitled to compensation for
any loss or damage resulting therefrom.

(5) This Article shall be applied as may be necessary to ensure that no more favorable treatment is given

to ships entitled to fly the flag of a non-Party than is given to ships entitled to fly the flag of a Party.
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10: Qil Pollution Act of 90]

SEC. 1016. FINANCIAL RESPONSIBILITY.

(@) REQUIREMENT.,The responsible party for,
(1) any vessel over 300 gross tons (except a non-self-propelled vessel that does not carry oil as

cargo or fuel) using any place subject to the jurisdiction of the United States; or

(2) any vessel using the waters of the exclusive economic zone to transship or lighter oil destined for a

place subject to the jurisdiction of the United States;

shall establish and maintain, in accordance with regulations promulgated by the Secretary, evidence of
financial responsibility sufficient to meet the maximum amount of liability to which, in the case of a

tank
vessel, the responsible party could be subject under section 1004 (a)(1) or (d) of this Act, or to which, in
the case of any other vessel, the responsible party could be subjected under section 1004 (a)(2) or (d), in
a
case where the responsible party would be entitled to limit liability under that section. If the responsible
party owns or operates more than one vessel, evidence of financial responsibility need be established
only
to meet the amount of the maximum liability applicable to the vessel having the greatest maximum
liahility.
(b) SANCTIONS.,,
(1) WITHHOLDING CLEARANCE., The Secretary of the Treasury shall withhold or revoke the
clearance required by section 4197 of the Revised Statutes of the United States of any vessel subject to
this

section that does not have the evidence of financial responsibility required for the vessel under this

section.

(2) DENYING ENTRY TO OR DETAINING VESSELS., The Secretary may,
(A) deny entry to any vessel to any place in the United States, or to the navigable waters, or

(B) detain at the place, any vessel that, upon request, does not produce the evidence of financial

responsibility required for the vessel under this section.
(3) SEIZURE OF VESSEL .,Any vessel subject to the requirements of this section which isfound
in the navigable waters without the necessary evidence of financial responsibility for the vessel

s hall be subject to seizure by and forfeiture to the United States.

C )
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Directive 2005/35/EC of the European Parliament and of the Council of 7 September 2005 on ship-source
pollution and on the introduction of penalties for infringements

Articlel

Pur pose
1. The purpose of this Directive is to incorporate international standards for ship-source pollution into
Community law and to ensure that persons responsible for discharges are subject to adequate penalties as
referred to in Article 8, in order to improve maritime safety and to enhance protection of the marine
environment from pollution by ships.
2. This Directive does not prevent Member States from taking more stringent measures against ship-source
pollution in conformity with international law.

Article 2

Definitions
For the purpose of this Directive:
1. "Marpol 73/78" shall mean the International Convention for the Prevention of Pollution from Ships, 1973
and its 1978 Protocal, in its up-to-date version;
2. "polluting substances" shall mean substances covered by Annexes | (oil) and Il (noxious liquid substances
in bulk) to Marpol 73/78;
3. "discharge" shall mean any release howsoever caused from a ship, as referred to in Article 2 of Marpol
73/78;
4, "ship" shall mean a seagoing vessel, irrespective of its flag, of any type whatsoever operating in the marine
environment and shall include hydrofoil boats, air-cushion vehicles, submersibles and floating craft.

Article3
Scope

1. This Directive shall apply, in accordance with international law, to discharges of polluting substancesin:
(a) the internal waters, including ports, of a Member State, in so far as the Marpol regime is applicable;
(b) the territorial sea of a Member State;
(c) straits used for international navigation subject to the regime of transit passage, as laid down in Part 11,
section 2, of the 1982 United Nations Convention on the Law of the Sea, to the extent that a Member State
exercises jurisdiction over such straits;

(d) the exclusive economic zone or equivalent zone of a Member State, established in accordance with

62
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international law; and

(e) the high seas.

2. This Directive shall apply to discharges of polluting substances from any ship, irrespective of its flag, with
the exception of any warship, naval auxiliary or other ship owned or operated by a State and used, for the

time being, only on government non-commercial service.

Article4
Infringements
Member States shall ensure that ship-source discharges of polluting substances into any of the areas referred

toin Article 3(1) are regarded as infringements if committed with intent, recklessly or by serious negligence.

These infringements are regarded as criminal offences by, and in the circumstances provided for in,

Framework Decision 2005/667/JHA supplementing this Directive.

Articleb
Exceptions
1. A discharge of polluting substances into any of the areas referred to in Article 3(1) shall not be regarded as

an infringement if it satisfies the conditions set out in Annex |, Regulations 9, 10, 11(a) or 11(c) or in Annex
11, Regulations 5, 6(a) or 6(c) of Marpol 73/78.
2. A discharge of polluting substances into the areas referred to in Article 3(1)(c), (d) and (e) shall not be

regarded as an infringement for the owner, the master or the crew when acting under the master's

responsibility if it satisfies the conditions set out in Annex |, Regulation 11(b) or in Annex 11, Regulation 6(b)
of Marpol 73/78.

Article 6
Enforcement measures with respect to shipswithin a port of a Member Sate

1. If irregularities or information give rise to a suspicion that a ship which is voluntarily within a port or at an
off-shore terminal of a Member State has been engaged in or is engaging in a discharge of polluting
substances into any of the areas referred to in Article 3(1), that Member State shall ensure that an appropriate
inspection, taking into account the relevant guidelines adopted by the International Maritime Organisation
(IMQ), is undertaken in accordance with its national law.

2. In so far as the inspection referred to in paragraph 1 reveals facts that could indicate an infringement
within the meaning of Article 4, the competent authorities of that Member State and of the flag State shall be
informed.

Article7
Enforcement measures by coastal States with respect to shipsin transit
1. If the suspected discharge of polluting substances takes place in the areas referred to in Article 3(1)(b), (¢),
(d) or (e) and the ship which is suspected of the discharge does not call at a port of the Member State holding
the information relating to the suspected discharge, the following shall apply:
(a) If the next port of call of the ship is in another Member State, the Member States concerned shall
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cooperate closely in the inspection referred to in Article 6(1) and in deciding on the appropriate measures in

respect of any such discharge;
(b) If the next port of cal of the ship is a port of a State outside the Community, the Member State shall take
the necessary measures to ensure that the next port of call of the ship is informed about the suspected

discharge and shall request the State of the next port of call to take the appropriate measures in respect of any
such discharge.
2. Where there is clear, objective evidence that a ship navigating in the areas referred to in Article 3(1)(b) or

(d) has, in the areareferred to in Article 3(1)(d), committed an infringement resulting in a discharge causing

major damage or athreat of major damage to the coastline or related interests of the Member State concerned,

or to any resources of the areas referred to in Article 3(1)(b) or (d), that State shall, subject to Part XIl,
Section 7 of the 1982 United Nations Convention on the Law of the Sea and provided that the evidence so
warrants, submit the matter to its competent authorities with a view to instituting proceedings, including

detention of the ship, in accordance with its national |aw.

3. In any event, the authorities of the flag State shall be informed.

Article 8

Penalties
1. Member States shall take the necessary measures to ensure that infringements within the meaning of
Article 4 are subject to effective, proportionate and dissuasive penalties, which may include criminal or
administrative penalties.

2. Each Member State shall take the measures necessary to ensure that the penalties referred to in paragraph 1
apply to any person who is found responsible for an infringement within the meaning of Article 4.

Article9
Compliance with inter national law
Member States shall apply the provisions of this Directive without any discrimination in form or in fact
against foreign ships and in accordance with applicable international law, including Section 7 of Part XII of
the 1982 United Nations Convention on the Law of the Sea, and they shall promptly notify the flag State of
the vessel and any other State concerned of measures taken in accordance with this Directive.
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NO.2711 “Guidelines on fair treatment of seafarers in the event of a maritime accident”

ANNEX

GUIDELINESON FAIR TREATMENT OF SEAFARERS
INTHE EVENT OFAMARITIME ACCIDENT

| Introduction

1 It isrecommended that these Guidelines be observed in all instances where seafarers may be
detained by public authorities in the event of a maritime accident.

2 Seafarers are recognized as a special category of worker and, given the global nature of the
shipping industry and the different jurisdictions that they may be brought into contact with, need
special protection, especialy in relation to contacts with public authorities. The objective of these
Guidelinesisto ensure that seafarers are treated fairly following a maritime accident and during any
investigation and detention by public authorities and that detention is for no longer than necessary.

3 These Guidelines have been prepared in accordance with resolution A.987(24). on

Guidelines on fair treatment of seafarersin the event of a maritime accident adopted on 1 December
2005 by the Assembly of the International Maritime Organization. This resolution is attached at
annex to these Guidelines.

4 These Guidelines do not seek to interfere with any State’s domestic, criminal, or civil law
processes nor the full enjoyment of the basic rights of seafarers, including those provided by
international human rights instruments, and the seafarers’ right to humane treatment at all times.

5 Seafarers are entitled to protection against coercion and intimidation from any source during
or after any investigation into a maritime accident.

6 The investigation of a maritime accident should not prejudice the seafarer in terms of
repatriation, lodgings, subsistence, payment of wages and other benefits and medical care. These
should be provided at no cost to the seafarer by the shipowner, the detaining State or an appropriate

State.

7 These Guidelines do not apply to warships or naval auxiliaries.
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Il Definitions

8 For the purposes of these Guidelines,

“seafarer” means any person who is employed or engaged or works in any capacity
on board a ship;

“shipowner” means the owner of the ship or another organization or person, such as
the manager, agent or bareboat charterer, who has assumed the responsibility for the
operation of the ship from the owner and who, on assuming such responsibility, has
agreed to take over the duties and responsibilities of the shipowner, regardless of
whether any other organization or persons fulfil certain of the duties or
responsibilities on behalf of the shipowner;

“maritime accident” means any unforeseen occurrence or physical event connected to
the navigation, operations, manoeuvring or handling of ships, or the machinery,
equipment, material, or cargo on board such ships which may result in the detention
of seafarers;

“investigation” means an investigation into a maritime accident;

“detention” means any restriction on the movement of seafarers by public authorities,
imposed as aresult of a maritime accident, including preventing them leaving the
territory of a State other than the seafarer’s country of nationality or residence.

11 Guiddinesfor the port or coastal Sate

9 The port or coastal State should:

.1 take steps so that any investigation they conduct to determine the cause of a maritime
accident that occurs within their jurisdiction is conducted in afair and expeditious
manner;

.2 co-operate and communicate with all substantially interested States, shipowners, and
seafarers, and take steps to provide seafarers’ representative organizations in the port
or coastal State with access to seafarers;

.3 take steps to ensure that adequate measures are taken to preserve human rights of
seafarers at all times, and the economic rights of detained seafarers;

4 ensure that seafarers are treated in a manner which preserves their basic human
dignity at all times;

.5 take steps to ensure/verify that adequate provisions are in place to provide for the
subsistence of each detained seafarer including, as appropriate, wages, suitable
accommodation, food and medical care;

.6 ensure that due process protections are provided to all seafarersin a
non-discriminatory manner;

.7 ensure that seafarers are, where necessary, provided interpretation services, and are
advised of their right to independent legal advice, are provided access to independent
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legal advice, are advised of their right not to incriminate themselves and their right to
remain silent, and, in the case of seafarers who have been taken into custody, ensure
that independent legal adviceis provided;
.8 ensure that involved seafarers are informed of the basis on which the investigation is
being conducted (i.e., whether it is in accordance with the IMO Code for the
Investigation of Marine Casualties and Incidents (resolution A.849(20) as amended
by resolution A.884(21) or as subsequently amended), or pursuant to other national
legal procedures);
.9 ensure that the obligations of the Vienna Convention on Consular Relations,
including those relating to access, are promptly fulfilled and that the State(s) of the
nationality of al seafarers concerned are notified of the status of such seafarers as
required, and also allow access to the seafarers by consular officers of the flag State;
.10 ensure that all seafarers detained are provided with the means to communicate
privately with all of the following parties:
- family members;

- welfare organizations;
- the shipowner;
- trade unions;
- the Embassy or Consulate of the flag State and of their country of residence
or nationality; and
- legal representatives,
.11 use al available means to preserve evidence to minimize the continuing need for the
physical presence of any seafarer;
.12 ensure decisions taken pursuant to the Protocol of 1978 relating to the International
Convention for the Prevention of Pollution from Ships, 1973 (MARPOL 73/78) are
consistent with the provisions of Annex 1 (Regulations for the prevention of
pollution by oil), Regulation 11;
.13 promptly conduct interviews with seafarers, when done for a coastal State
investigation following a maritime accident, taking into account their physical and
mental condition resulting from the accident;
.14 take steps to ensure that seafarers, once interviewed or otherwise not required for a
coastal State investigation following a maritime accident, are permitted to be
re-embarked or repatriated without undue delay;
.15 consider non-custodia aternatives to pre-trial detention (including detention as
witnesses), particularly where it is evident that the seafarer concerned is employed in
aregular shipping service to the detaining port or coastal State;
.16 promptly conclude its investigation and, if necessary, charge seafarers suspected of
criminal actions and ensure that due process protections are provided to all seafarers
subsequent to any such charge;
.17 have in place procedures so that any damage, harm or loss incurred by the detained
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seafarer or by the shipowner, in relation to the detention of that particular seafarer,
attributable to the wrongful, unreasonable or unjustified acts or omissions of the
detaining port or coastal State are promptly and fully compensated,;

.18 insofar as national laws allow, ensure that a process is available for posting a
reasonable bond or other financial security to allow for release and repatriation of the
detained seafarer pending resolution of any investigatory or judicial process;

.19 take steps to ensure that any court hearing, when seafarers are detained, takes place
as expeditiously as possible;

.20 take steps to ensure decisions taken are consistent with generally applicable
provisions of the law of the seg;

.21 take steps to respect the generally accepted provisions of international maritime law
regarding the principle of exclusive flag State jurisdiction in matters of collision or
other incidents of navigation; and

.22 take steps to ensure that no discriminatory or retaliatory measures are taken against
seafarers because of their participation during investigations.

IV Guidelinesfor the flag Sate

10 The flag State should:

.1 take steps to ensure that any investigation to determine the cause of a maritime
accident is conducted in a fair and expeditious manner;

.2 co-operate and communicate with all substantially interested States, shipowners, and
seafarers, and take steps to provide seafarers’ representative organizations with
access to seafarers;

.3 where appropriate, participate directly, under the IMO Code for the Investigation of
Maritime Casualties and Incidents (IMO Assembly resolution A.849(20) as amended
by resolution A.884(21) and as may be subsequently amended), in any casualty
investigation;

4 assist in ensuring that shipowners honour obligations to seafarersinvolved in a
maritime accident or any investigation;

.5 ensure/verify that adequate provisions are in place to provide for the subsistence of
each detained seafarer, including, as appropriate, wages, suitable accommodation,
food and medical care;

.6 ensure that shipowners honour obligations to co-operate in any flag, coastal or port
State investigation following a maritime accident;

.7 assist seafarersto secure fair treatment, and assist shipownersin the event of an
investigation by a port or coastal State;

.8 fund the repatriation of seafarers, where necessary, following the aftermath of a
maritime accident in instances where shipowners fail to fulfil their responsibility to
repatriate;
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.9 assist, as provided for in national law, in the issuance and service of process and the
return to a port or coastal State of seafarers subject to its jurisdiction who are needed
solely as witnesses in any proceeding following a maritime accident;

.10 take steps to ensure that its consular officers are permitted access to the involved
seafarers, irrespective of their nationality;

.11 take al necessary measures to ensure the fair treatment of seafarers who were
employed or engaged on avessel flying its flag. This may ultimately include

utilizing international dispute resolution mechanisms, which can secure the prompt
release of vessels and crews upon the posting of a reasonable bond or financial
security; and

.12 take steps to ensure that no discriminatory or retaliatory measures are taken against
seafarers because of their participation during investigations.

V Guidelinesfor the seafarer Sate

11 The seafarer State should:

.1 co-operate and communicate with all substantially interested States, shipowners, and
seafarers, and take steps to provide seafarers’ representative organizations with
access to seafarers;

.2 monitor the physical and mental well-being and treatment of seafarers of their
nationality involved in a maritime accident, including any associated investigations;
.3 fund the repatriation of their national seafarers, where necessary, following the
aftermath of a maritime accident in instances where shipowners and the flag State fail
to fulfil their responsibility to repatriate;

4 assist, as provided for in national law, in the service of process and the return to a
port or coastal State of seafarers subject to its jurisdiction who are needed solely as
witnesses in any proceeding following a maritime accident;

.5 take steps to ensure that its consular officers are permitted access to the involved
seafarers,

.6 take steps to provide support and assistance, to facilitate the fair treatment of
national s of the seafarer State and the expeditious handling of the investigation;

.7 take steps to ensure that al funds remitted by shipowners, the detaining State, or any
other State for detained seafarers, or for support of those seafarers’ families, are
delivered for the intended purposes; and

.8 take steps to ensure that no discriminatory or retaliatory measures are taken against
seafarers because of their participation during investigations.

VI Guidelinesfor shipowners

12 With regard to investigations, shipowners have an overriding duty to protect the rights of the
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seafarers employed or engaged, including the right to avoid self-incrimination and to take steps to
ensure their fair treatment, and should:

.1 take all available measures to ensure that no discriminatory or retaliatory measures
are taken against seafarers because of their participation during investigations and

take steps to ensure that such conduct by other entitiesis not tolerated,;

.2 co-operate and communicate with all substantially interested States, other
shipowners, as appropriate, and seafarers, and take steps to provide seafarers
representative organizations with access to seafarers;

.3 take action to expedite the efforts of a port, coastal, or flag State investigation;

4 take steps to encourage seafarers and others under their employment, with due regard
to any applicable rights, to co-operate with any investigation;

.5 use all reasonable means to preserve evidence to minimize the continuing need for
the physical presence of any seafarer;

.6 fulfil their obligation in relation to the repatriation of, or take steps to re-embark, the
seafarers; and

.7 ensure/verify that adegquate provisions are in place to provide for the subsistence of
each seafarer, including, as appropriate, wages, suitable accommodation, food and
medical care.

VIl Guidelinesfor seafarers

13 Seafarers should:

.1 take stepsto ensure, if necessary, that they have appropriate interpretation services,
.2 take steps to ensure that they fully understand their right not to self-incriminate, and
that they fully understand that when statements are made to port, coastal or flag State
investigators, these may potentially be used in afuture criminal prosecution;

.3 take stepsto ensure, if they consider it necessary, that they have arrangements for
access to legal advice prior to deciding whether to give statements to port, coastal or
flag State investigators; and

4 participate in an investigation, to the extent possible, having regard to their right not
to self-incriminate, with port, coastal or flag State investigators, by providing truthful
information to the best of their knowledge and belief.
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[Convention for the Supression of Unlawful Acts Against the Safety of Maritime Navigation]

Signed at Rome, 10 March 1988

ARTICLE1

For the purposes of this Convention, "ship" means a vessel of any type whatsoever not permanently attached
to the sea-bed, including dynamically supported craft, submersibles, or any other floating craft.

ARTICLE 2

1. This Convention does not apply to:
a. awarship; or
b. aship owned or operated by a State when being used as a naval auxiliary or for customs or
police purposes; or
¢. aship which has been withdrawn from navigation or laid up.
2. Nothing in this Convention affects the immunities of warships and other government ships operated
for non-commercial purposes.

ARTICLE 3

1. Any person commits an offenceif that person unlawfully and intentionally:
a. seizesor exercises control over aship by force or threat thereof or any other form of
intimidation; or
b. performsan act of violence against a person on board aship if that act is likely to endanger
the safe navigation of that ship; or
c. destroysaship or causes damage to a ship or to its cargo which is likely to endanger the safe
navigation of that ship; or
d. places or causesto be placed on a ship, by any means whatsoever, a device or substance
which islikely to destroy that ship, or cause damage to that ship or its cargo which
endangers or is likely to endanger the safe navigation of that ship; or
e. destroys or seriously damages maritime navigational facilities or serioudly interferes with
their operation, if any such act islikely to endanger the safe navigation of a ship; or
f.  communicates information which he knows to be false, thereby endangering the safe
navigation of a ship; or
g. injuresor killsany person, in connection with the commission or the attempted commission
of any of the offences set forth in subparagraphs (a) to (f).
2. Any person also commits an offence if that person:
a. attemptsto commit any of the offences set forth in paragraph 1; or
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b. abetsthe commission of any of the offences set forth in paragraph 1 perpetrated by any
person or is otherwise an accomplice of a person who commits such an offence; or

c. threatens, with or without a condition, asis provided for under national law, aimed at
compelling aphysical or juridical person to do or refrain from doing any act, to commit any
of the of fences set forth in paragraph 1, subparagraphs (b), (c) and (€), if that threat is likely
to endanger the safe navigation of the ship in question.

ARTICLE 4

1. This Convention appliesif the ship is navigating of is scheduled to navigate into, through or from
waters beyond the outer limit of the territorial sea of asingle State, or the lateral limits of its
territorial seawith adjacent States.

2. In cases where the Convention does not apply pursuant to paragraph 1, it nevertheless applies when
the offender or the alleged offender is found in the territory of a State Party other than the State
referred to in paragraph 1.

ARTICLE S5

Each State Party shall make the offences set forth in article 3 punishable by appropriate penalties which take
into account the grave nature of those offences.

ARTICLE 6

1. Each State Party shall take such measures as may be necessary to establish its jurisdiction over the

offences set forth in article 3 when the offence is committed:
a. against or on board a ship flying the flag of the State at the time the offence is committed; or
b. intheterritory of that State, including itsterritorial sea; or
c. by anationa of that State.
2. A State Party may also establish itsjurisdiction over any such offence when:
a. itiscommitted by a stateless person whose habitual residenceisin that State; or
b. during its commission a national of that State is seized, threatened, injured or killed; or
c. itiscommitted in an attempt to compel that State to do or abstain from doing any act.

3. Any State Party which has established jurisdiction mentioned in paragraph 2 shall notify the
Secretary-General of the International Maritime Organization (hereinafter referred to as "the
Secretary-Genera"). If such State Party subsequently rescinds that jurisdiction, it shall notify the
Secretary-General.

4. Each State Party shall take such measures as may be necessary to establish its jurisdiction over the
offences set forth in article 3 in cases where the aleged offender is present in its territory and it does
not extradite him to any of the States Parties which have established their jurisdiction in accordance
with paragraphs 1 and 2 of this article.
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5.

This Convention does not exclude any criminal jurisdiction exercised in accordance with national
law.

ARTICLE 7

Upon being satisfied that the circumstances so warrant, any State Party in the territory of which the
offender or the alleged offender is present shall, in accordance with its law, take him into custody or
take other measures to ensure his presence for such time asis necessary to enable any criminal or
extradition proceedings to be instituted.

Such State shall immediately make a preliminary inquiry into the facts, in accordance with its own
legislation.

Any person regarding whom the measures referred to in paragraph 1 are being taken shall be entitled
to:

a. communicate without delay with the nearest appropriate representative of the State of which
heisanational or which is otherwise entitled to establish such communication or, if heisa
statel ess person, the State in the territory of which he has his habitual residence;

b. bevisited by arepresentative of that State.

Therightsreferred to in paragraph 3 shall be exercised in conformity with the laws and regulations
of the State in the territory of which the offender or the alleged offender is present, subject to the
proviso that the said laws and regulations must enable full effect to be given to the purposes for
which the rights accorded under paragraph 3 are intended.

When a State Party, pursuant to this article, has taken a person into custody, it shall immediately
notify the States which have established jurisdiction in accordance with article 6, paragraph 1 and, if
it considersit advisable, any other interested States, of the fact that such person isin custody and of
the circumstances which warrant his detention. The State which makes the preliminary inquiry
contemplated in paragraph 2 of this article shall promptly report its findings to the said States and
shall indicate whether it intends to exercise jurisdiction.

ARTICLE 8

1

2.

3.

The master of a ship of a State Party (the "flag State") may deliver to the authorities of any other
State Party (the "receiving State") any person who he has reasonable grounds to believe has
committed one of the offences set forth in article 3.

The flag State shall ensure that the master of its ship is obliged, whenever practicable, and if possible
before entering the territorial sea of the receiving State carrying on board any person whom the
master intends to deliver in accordance with paragraph 1, to give notification to the authorities of the
receiving State of hisintention to deliver such person and the reasons therefor.

Thereceiving State shall accept the delivery, except where it has grounds to consider that the
Convention is not applicable to the acts giving rise to the delivery, and shall proceed in accordance
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with the provisions of article 1. Any refusal to accept adelivery shall be accompanied by a statement
of the reasons for refusal.

4. Theflag State shall ensure that the master of its ship is obliged to furnish the authorities of the
receiving State with the evidence in the master's possession which pertains to the alleged offence.

5. A receiving State which has accepted the delivery of a person in accordance with paragraph 3 may,
in turn, request the flag State to accept delivery of that person. The flag State shall consider any such
request, and if it accedes to the request it shall proceed in accordance with article 7. If the flag State
declines arequest, it shall furnish the receiving State with a statement of the reasons therefor.

ARTICLE9

Nothing in this Convention shall affect in any way the rules of international law pertaining to the competence
of States to exercise investigative or enforcement jurisdiction on board ships not flying their flag.

ARTICLE 10

1. The State Party in the territory of which the offender or the alleged offender is found shall, in cases
to which article 6 applies, if it does not extradite him, be obliged, without exception whatsoever and
whether or not the offence was committed in its territory, to submit the case without delay to its
competent authorities for the purpose of prosecution, through proceedings in accordance with the
laws of that State. Those authorities shall take their decision in the same manner as in the case of any
other offence of a grave nature under the law of that State.

2. Any person regarding whom proceedings are being carried out in connection with any of the
offences set forth in article 3 shall be guaranteed fair treatment at all stages of the proceedings,
including enjoyment of all the rights and guarantees provided for such proceedings by the law of the
State in the territory of which heis present.

ARTICLE 11

1. The offences set forth in article 3 shall be deemed to be included as extraditable offencesin any
extradition treaty existing between any of the States Parties. States Parties undertake to include such
offences as extraditable offences in every extradition treaty to be concluded between them.

2. If aState Party which makes extradition conditional on the existence of atreaty receives arequest
for extradition from another State Party with which it has no extradition treaty, the requested State
Party may, at its option, consider this Convention as a legal basis for extradition in respect of the
offences set forth in article 3. Extradition shall be subject to the other conditions provided by the law
of the requested State Party.

3. States Parties which do not make extradition conditional on the existence of atreaty shall recognize
the offences set forth in article 3 as extraditabl e offences between themselves, subject to the
conditions provided by the law of the requested State.
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4. If necessary, the offences set forth in article 3 shall be treated, for the purposes of extradition
between States Parties, asif they had been committed not only in the place in which they occurred
but also in a place within the jurisdiction of the State Party requesting extradition.

5. A State Party which receives more than one request for extradition from States which have
established jurisdiction in accordance with article 7 and which decides not to prosecute shall, in
selecting the State to which the offender or alleged offender is to be extradited, pay due regard to the
interests and responsihilities of the State Party whose flag the ship was flying at the time of the
commission of the offence.

6. Inconsidering arequest for the extradition of an alleged offender pursuant to this Convention, the
requested State shall pay due regard to whether hisrights as set forth in article 7, paragraph 3, can be
effected in the requesting State.

7. With respect to the offences as defined in this Convention, the provisions of all extradition treaties
and arrangements applicable between States Parties are modified as between States Parties to the
extent that they are incompatible with this Convention.

ARTICLE 12

1. State Parties shall afford one another the greatest measure of assistance in connection with criminal
proceedings brought in respect of the offences set forth in article 3, including assistance in obtaining
evidence at their disposal necessary for the proceedings.

2. States Parties shall carry out their obligations under paragraph 1 in conformity with any treaties on
mutual assistance that may exist between them. In the absence of such treaties, States Parties shall
afford each other assistance in accordance with their national law.

ARTICLE 13

1. States Parties shall co-operate in the prevention of the offences set forth in article 3, particularly by:
a. taking all practicable measuresto prevent preparations in their respective territories for the
commission of those offences within or outside their territories;
b. exchanging information in accordance with their national law, and co-ordinating
administrative and other measures taken as appropriate to prevent the commission of
offences set forth in article 3.

2. When, dueto the commission of an offence set forth in article 3, the passage of a ship has been
delayed or interrupted, any State Party in whose territory the ship or passengers or crew are present
shall be bound to exercise all possible efforts to avoid a ship, its passengers, crew or cargo being
unduly detained or delayed.

ARTICLE 14
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Any State Party having reason to believe that an offence set forth in article 3 will be committed shall, in
accordance with its national law, furnish as promptly as possible any relevant information in its possession to
those States which it believes would be the States having established jurisdiction in accordance with article 6.
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[ 17 2005 SUA Jo4

ADOPTION OF THE FINAL ACT AND ANY INSTRUMENTS, RECOMMENDATIONS
AND RESOLUTIONSRESULTING FROM THE WORK OF THE CONFERENCE
PROTOCOL OF 2005 TO THE CONVENTION FOR THE SUPPRESSION OF
UNLAWFUL ACTSAGAINST THE SAFETY OF MARITIME NAVIGATION
Text adopted by the Conference

ARTICLE 3( )
Thefollowing text isadded as article 2bis of the Convention:
Article 2bis

1 Nothing in this Convention shall affect other rights, obligations and responsibilities of States and
individuals under international law, in particular the purposes and principles of the Charter of the United
Nations and international human rights, refugee and humanitarian law.

2 This Convention does not apply to the activities of armed forces during an armed conflict, as those terms
are understood under international humanitarian law, which are governed by that law, and the activities
undertaken by military forces of a State in the exercise of their official duties, inasmuch as they are governed
by other rules of international law.

3 Nothing in this Convention shall affect the rights, obligations and responsibilities under the Treaty on the
Non-Proliferation of Nuclear Weapons, done at Washington, London and Moscow on 1 July 1968, the
Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological
(Biological) and Toxin Weapons and on their Destruction, done at Washington, London and Moscow on 10
April 1972, or the Convention on the Prohibition of the Development, Production, Stockpiling and Use of
Chemical Weapons and on their Destruction, done at Paris on 13 January 1993, of States Parties to such
treaties.

ARTICLE 4

1 The chapeau of article 3, paragraph 1 of the Convention isreplaced by the following

text:

Any person commits an offence within the meaning of this Convention if that person unlawfully and
intentionally:

2 Article 3, paragraph 1(f) of the Convention isreplaced by the following text:
(f) communicates information which that person knows to be false, thereby endangering the safe navigation

104 http://www.state.gov/documents/organization/58426.pdf
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of aship.

3 Article 3, paragraph 1(g) of the Convention is deleted.

4 Article 3, paragraph 2 of the Convention isreplaced by the following text:

2 Any person also commits an offence if that person threatens, with or without a condition, asis provided for
under national law, aimed at compelling a physical or juridical person to do or refrain from doing any act, to
commit any of the offences set forth in paragraphs 1 (b), (c), and (e), if that threat islikely to endanger the
safe navigation of the ship in question.

5 Thefollowing text is added as article 3bis of the Convention:

Article 3bis

1 Any person commits an offence within the meaning of this Convention if that person unlawfully and
intentionally:

(a) when the purpose of the act, by its nature or context, is to intimidate a population, or to compel a
government or an international organization to do or to abstain from doing any act:

(i) uses against or on a ship or discharges from a ship any explosive, radioactive material or BCN weapon in a
manner that causes or is likely to cause death or serious injury or damage; or

(ii) discharges, from a ship, oil, liquefied natural gas, or other hazardous or noxious substance, which is not
covered by subparagraph (a)(i), in such quantity or concentration that causes or is likely to cause death or
serious injury or damage; or

(iii) uses a ship in amanner that causes death or seriousinjury or damage; or

(iv) threatens, with or without a condition, asis provided for under national law, to commit an offence set
forth in subparagraph (a)(i), (ii) or (iii); or

(b) transports on board a ship:

(i) any explosive or radioactive material, knowing that it is intended to be used to cause, or in athreat to cause,
with or without a condition, asis provided for under national law, death or serious injury or damage for the
purpose of intimidating a population, or compelling a government or an international organization to do or to
abstain from doing any act; or

(ii) any BCN weapon, knowing it to be a BCN weapon as defined in article 1; or

(iii) any source material, special fissionable material, or equipment or material especially designed or
prepared for the processing, use or production of special fissionable material, knowing that it is

intended to be used in anuclear explosive activity or in any other nuclear activity not under safeguards
pursuant to an IAEA comprehensive safeguards agreement; or

(iv) any equipment, materials or software or related technology that significantly contributes to the design,
manufacture or delivery of aBCN weapon, with the intention that it will be used for such purpose.

2 It shall not be an offence within the meaning of this Convention to transport an item or material covered by
paragraph 1(b)(iii) or, insofar as it relates to a nuclear weapon or other nuclear explosive device, paragraph
1(b)(iv), if suchitem or material is transported to or from the territory of, or is otherwise transported under
the control of, a State Party to the Treaty on the Non-Proliferation of Nuclear
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Weapons where:

(a) the resulting transfer or receipt, including internal to a State, of the item or material is not contrary to such
State Party's obligations under the Treaty on the Non-Proliferation of Nuclear Weapons and,

(b) if theitem or material isintended for the delivery system of a nuclear weapon or other nuclear explosive
device of a State Party to the Treaty on the Non-Proliferation of Nuclear Weapons, the holding of such
weapon or deviceis not contrary to that State Party’s obligations under that Treaty.

6 Thefollowing text isadded as article 3ter of the Convention:

Article 3ter

Any person commits an offence within the meaning of this Convention if that person unlawfully and
intentionally transports another person on board a ship knowing that the person has committed an act that
constitutes an offence set forth in article 3, 3bis or 3quater or an offence set forth in any treaty listed in the
Annex, and intending to assist that person to evade criminal prosecution.

7 Thefollowing text isadded as article 3quater of the Convention:

Article Squater

Any person aso commits an offence within the meaning of this Convention if that person:

(a) unlawfully and intentionally injures or kills any person in connection with the commission of any of the
offences set forth in article 3, paragraph 1, article 3bis, or article 3ter; or

(b) attempts to commit an offence set forth in article 3, paragraph 1, article 3bis, paragraph 1(a)(i), (ii) or (iii) ,
or subparagraph (a) of thisarticle; or

(c) participates as an accomplice in an offence set forth in article 3, article 3bis, article 3ter, or subparagraph
(@) or (b) of thisarticle; or

(d) organizes or directs others to commit an offence set forth in article 3, article 3bis, article 3ter, or
subparagraph (a) or (b) of this article; or

(e) contributes to the commission of one or more offences set forth in article 3, article 3bis, article 3ter or
subparagraph (a) or (b) of this article, by a group of persons acting with a common purpose, intentionally and
either:

(i) with the aim of furthering the criminal activity or criminal purpose of the group, where such activity or
purpose involves the commission of an offence set forth in article 3, 3bis or 3ter; or

(ii) in the knowledge of the intention of the group to commit an offence set forth in article 3, 3bis or 3ter.

ARTICLES

1 Article 5 of the Convention isreplaced by the following text:

Each State Party shall make the offences set forth in articles 3, 3bis, 3ter and 3quater punishable by
appropriate penalties which take into account the grave nature of those offences.

2 Thefollowing text isadded as article 5his of the Convention:

Article 5bis

1 Each State Party, in accordance with its domestic legal principles, shall take the necessary measures to
enable alegal entity located in itsterritory or organized under its laws to be held liable when a person
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responsible for management or control of that legal entity has, in that capacity, committed an offence set forth
in this Convention. Such liability may be criminal, civil or administrative.

2 Such liability isincurred without prejudice to the criminal liability of individuals having committed the
offences.

3 Each State Party shall ensure, in particular, that legal entities liable in accordance with paragraph 1 are
subject to effective, proportionate and dissuasive criminal, civil or administrative sanctions. Such sanctions
may include monetary sanctions.

ARTICLE 6

1 The chapeau of article 6, paragraph 1 of the Convention isreplaced by the following

text:

1 Each State Party shall take such measures as may be necessary to establish its jurisdiction over the offences
set forth in articles 3, 3bis, 3ter and 3quater when the offence is committed:

2 Article 6, paragraph 3 of the Convention isreplaced by the following text:

3 Any State Party which has established jurisdiction mentioned in paragraph 2 shall notify the
Secretary-General. If such State Party subsequently rescinds that jurisdiction, it shall notify the
Secretary-General.

3 Article 6, paragraph 4 of the Convention isreplaced by the following text:

4 Each State Party shall take such measures as may be necessary to establish its jurisdiction over the offences
set forth in articles 3, 3bis, 3ter and 3quater in cases where the alleged offender is present in itsterritory and
it does not extradite the alleged offender to any of the States Parties which have established their jurisdiction
in accordance with paragraphs 1 and 2 of this article.

ARTICLE 7
Thefollowing text is added asthe Annex to the Convention:

ANNEX

1 Convention for the Suppression of Unlawful Seizure of Aircraft, done at

The Hague on 16 December 1970.

2 Convention for the Suppression of Unlawful Acts against the Safety of Civil
Aviation, done at Montreal on 23 September 1971.

3 Convention on the Prevention and Punishment of Crimes against Internationally
Protected Persons, including Diplomatic Agents, adopted by the General
Assembly of the United Nations on 14 December 1973.

4 International Convention against the Taking of Hostages, adopted by the Genera
Assembly of the United Nations on 17 December 1979.

5 Convention on the Physical Protection of Nuclear Material, done at Viennaon
26 October 1979.

6 Protocol for the Suppression of Unlawful Acts of Violence at Airports Serving
International Civil Aviation, supplementary to the Convention for the Suppression
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of Unlawful Acts against the Safety of Civil Aviation, done at Montreal on

24 February 1988.

7 Protocol for the Suppression of Unlawful Acts against the Safety of Fixed
Platforms Located on the Continental Shelf, done at Rome on 10 March 1988.

8 International Convention for the Suppression of Terrorist Bombings, adopted by
the General Assembly of the United Nations on 15 December 1997.

9 International Convention for the Suppression of the Financing of Terrorism,
adopted by the General Assembly of the United Nations on 9 December 1999.

ARTICLE 8

1 Article 8, paragraph 1 of the Convention isreplaced by the following text:

1 The master of aship of a State Party (the “flag State”) may deliver to the authorities of any other State Party
(the “receiving State") any person who the master has reasonable grounds to believe has committed an
offence set forth in article 3, 3bis, 3ter, or 3quater.

2 Thefollowing text isadded as article 8bis of the Convention:

Article 8bis

1 States Parties shall co-operate to the fullest extent possible to prevent and suppress unlawful acts covered
by this Convention, in conformity with international law, and shall respond to requests pursuant to this article
as expeditiously as possible.

2 Each request pursuant to this article should, if possible, contain the name of the suspect ship, the IMO ship
identification number, the port of registry, the ports of origin and destination, and any other relevant
information. If arequest is conveyed orally, the requesting Party shall confirm the request in writing as soon
as possible. The requested Party shall acknowledge its receipt of any written or oral request immediately.

3 States Parties shall take into account the dangers and difficulties involved in boarding a ship at seaand
searching its cargo, and give consideration to whether other appropriate measures agreed between the States
concerned could be more safely taken in the next port of call or elsewhere.

4 A State Party that has reasonabl e grounds to suspect that an offence set forth in article 3, 3bis, 3ter or
3quater has been, isbeing or is about to be committed involving a ship flying its flag, may request the
assistance of other States Parties in preventing or suppressing that offence. The States Parties so requested
shall use their best endeavours to render such assi stance within the means available to them.

5 Whenever law enforcement or other authorized officials of a State Party (“the requesting Party”) encounter
aship flying the flag or displaying marks of registry of another State Party (“the first Party”) located seaward
of any State’ sterritorial sea, and the requesting Party has reasonable grounds to suspect that the ship or a
person on board the ship has been, is or is about to be involved in the commission

of an offence set forth in article 3, 3bis, 3ter or 3quater, and the requesting Party desires to board,

(@) it shall request, in accordance with paragraphs 1 and 2 that the first Party confirm the claim of nationality,
and

(b) if nationality is confirmed, the requesting Party shall ask the first Party (hereinafter referred to as “ the flag
State” ) for authorization to board and to take appropriate measures with regard to that ship which may
include stopping, boarding and searching the ship, its cargo and persons on board, and questioning the
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persons on board in order to determine if an offence set forth in article 3, 3bis, 3ter or 3quater has been, is
being or is about to be committed, and

(c) the flag State shall either:

(i) authorize the requesting Party to board and to take appropriate measures set out in subparagraph (b),
subject to any conditions it may impose in accordance with paragraph 7; or

(i) conduct the boarding and search with its own law enforcement or other officials; or

(i) conduct the boarding and search together with the requesting Party, subject to any conditions it may
impose in accordance with paragraph 7; or

(iv) decline to authorize a boarding and search.

The requesting Party shall not board the ship or take measures set out in subparagraph (b) without the express
authorization of the flag State.

(d) Upon or after depositing its instrument of ratification, acceptance, approval or accession, a State Party
may notify the Secretary-General that, with respect to ships flying its flag or displaying its mark of registry,
the requesting Party is granted authorization to board and search the ship, its cargo and persons on board, and
to question the persons on board in order to locate and examine documentation of its nationality and
determine if an offence set forth in article 3, 3bis, 3ter or 3quater has been, isbeing or is

about to be committed, if thereis no response from the first Party within four hours of acknowledgement of

receipt of areguest to confirm nationality.

(e) Upon or after depositing its instrument of ratification, acceptance, approva or accession, a State Party
may notify the Secretary-General that, with respect to ships flying its flag or displaying its mark of registry,
the requesting Party is authorized to board and search a ship, its cargo and persons on board, and to question
the persons on board in order to determine if an offence set forth in article 3, 3bis, 3ter or 3quater has been, is
being or is about to be committed.

The notifications made pursuant to this paragraph can be withdrawn at any time.

6 When evidence of conduct described in article 3, 3bis, 3ter or 3quater isfound as the result of any boarding
conducted pursuant to this article, the flag State may authorize the requesting Party to detain the ship, cargo
and persons on board pending receipt of disposition instructions from the flag State. The requesting Party
shall promptly inform the flag State of the results of a boarding, search, and detention conducted pursuant to
this article. The requesting Party shall also promptly inform the flag State of the discovery of evidence of
illegal conduct that is not subject to this Convention.

7 The flag State, consistent with the other provisions of this Convention, may subject its authorization under
paragraph 5 or 6 to conditions, including obtaining additional information from the requesting Party, and
conditions relating to responsibility for and the extent of measures to be taken. No additional measures may
be taken without the express authorization of the flag State, except when necessary to relieve imminent
danger to the lives of persons or where those measures derive from relevant bilateral or multilateral
agreements.

8 For all boardings pursuant to this article, the flag State has the right to exercise jurisdiction over a detained
ship, cargo or other items and persons on board, including seizure, forfeiture, arrest and prosecution.
However, the flag State may, subject to its constitution and laws, consent to the exercise of jurisdiction by
another State having jurisdiction under article 6.
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9 When carrying out the authorized actions under this article, the use of force shall be avoided except when
necessary to ensure the safety of its officials and persons on board, or where the officials are obstructed in the
execution of the authorized actions. Any use of force pursuant to this article shall not exceed the minimum
degree of force which is necessary and reasonable in the circumstances.

10 Safeguards:

(a) Where a State Party takes measures against a ship in accordance with this article, it shall:

(i) take due account of the need not to endanger the safety of life at seg;

(ii) ensure that all persons on board are treated in a manner which preserves their basic human dignity, and in
compliance with the applicable provisions of international law, including international

human rights law;

(iii) ensure that a boarding and search pursuant to this article shall be conducted in accordance with
applicable international law;

(iv) take due account of the safety and security of the ship and its cargo;

(v) take due account of the need not to prejudice the commercial or legal interests of the flag State;

(vi) ensure, within available means, that any measure taken with regard to the ship or itscargo is
environmentally sound under the circumstances,

(vii) ensure that persons on board against whom proceedings may be commenced in connection with any of
the offences set forth in article 3, 3bis, 3ter or 3quater are afforded the protections of paragraph 2 of article
10, regardless of location;

(viii) ensure that the master of a ship is advised of itsintention to board, and is, or has been, afforded the
opportunity to contact the ship’s owner and the flag State at the earliest opportunity; and

(ix) take reasonabl e efforts to avoid a ship being unduly detained or delayed.

(b) Provided that authorization to board by aflag State shall not per se giverisetoitsliability, States Parties
shall be liable for any damage, harm or loss attributabl e to them arising from measures taken pursuant to this
article when:

(i) the grounds for such measures prove to be unfounded, provided that the ship has not committed any act
justifying the measures taken; or

(i) such measures are unlawful or exceed those reasonably required in light of available information to
implement the provisions of thisarticle.

States Parties shall provide effective recourse in respect of such damage, harm or loss.

(c) Where a State Party takes measures against a ship in accordance with this Convention, it shall take due
account of the need not to interfere with or to affect:

(i) the rights and obligations and the exercise of jurisdiction of coastal States in accordance with the
international law of the sea; or

(ii) the authority of the flag State to exercise jurisdiction and control in administrative, technical and social
matters involving the ship.

(d) Any measure taken pursuant to this article shall be carried out by law enforcement or other authorized
officials from warships or military aircraft, or from other ships or aircraft clearly marked and identifiable as
being on government service and authorized to that effect and, notwithstanding articles 2 and 2bis, the
provisions of this article shall apply.
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(e) For the purposes of this article “law enforcement or other authorized officials’ means uniformed or
otherwise clearly identifiable members of law enforcement or other government authorities duly authorized
by their government. For the specific purpose of law enforcement under this Convention, law enforcement or
other authorized officials shall provide appropriate government-issued identification documents for
examination by the master of the ship upon boarding.

11 This article does not apply to or limit boarding of ships conducted by any State Party in accordance with
international law, seaward of any State’'sterritorial sea, including boardings based upon the right of visit, the
rendering of assistance to persons, ships and property in distress or peril, or an authorization from the flag
State to take law enforcement or other action.

12 States Parties are encouraged to devel op standard operating procedures for joint operations pursuant to this
article and consult, as appropriate, with other States Parties with a view to harmonizing such standard
operating procedures for the conduct of operations.

13 States Parties may conclude agreements or arrangements between them to facilitate law enforcement
operations carried out in accordance with this article.

14 Each State Party shall take appropriate measures to ensure that its law enforcement or other authorized
officials, and law enforcement or other authorized officials of other States Parties acting on its behalf, are
empowered to act pursuant to this article.

15 Upon or after depositing its instrument of ratification, acceptance, approval or accession, each State Party
shall designate the authority, or, where necessary, authorities to receive and respond to requests for assistance,
for confirmation of nationality, and for authorization to take appropriate measures. Such designation,
including contact information, shall be notified to the Secretary-General within one month of becoming a
Party, who shall inform all other States Parties within one month of the designation. Each State Party is
responsible for providing prompt notice through the Secretary-General of any changes in the designation or
contact information.

ARTICLE9

Article 10, paragraph 2 isreplaced by the following text:

2 Any person who is taken into custody, or regarding whom any other measures are taken or proceedings are
being carried out pursuant to this Convention, shall be guaranteed fair treatment, including enjoyment of al
rights and guarantees in conformity with the law of the State in the territory of which that person is present
and applicable provisions of international law, including international human rights law.
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