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20 ABA Section of Dispute Resolution. “Resolution on Mediation and the Unauthorized Practice of
Law”. (Adopted by the Section on February 2, 2002)

21 If the mediator drafts an agreement that goes beyond the terms specified by the parties, he or she
may be engaged in the practice of law. However, in such a case, a mediator shall not be engaged in the
practice of law if (a) all parties are represented by counsel and (b) the mediator discloses that any
proposal that he or she makes with respect to the terms of settlement is informational as opposed to
the practice of law, and that the parties should not view or rely upon such proposals as advice of
counsel, but merely consider them in consultation with their own attorneys.
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Section 574. Confidentiality
(a) Except as provided in subsections (d) and (e), a neutral in a dispute resolution proceeding shall not
voluntarily disclose or through discovery or compulsory process be required to disclose any dispute
resolution communication or any communication provided in confidence to the neutral, unless -

(1) all parties to the dispute resolution proceeding and the neutral consent in writing, and, if the
dispute resolution communication was provided by a nonparty participant, that participant also
consents in writing;

(2) the dispute resolution communication has already been made public;

(3) the dispute resolution communication is required by statute to be made public, but a neutral
should make such communication public only if no other person is reasonably available to
disclose the communication; or

(4) a court determines that such testimony or disclosure is necessary to —

(A) prevent a manifest injustice;
(B) help establish a violation of law; or
(C) prevent harm to the public health or safety,
(b) A party to a dispute resolution proceeding shall not voluntarily disclose or through discovery or
compulsory process be required to disclose any dispute resolution communication, unless -

(1) the communication was prepared by the party seeking disclosure;

(2) all parties to the dispute resolution proceeding consent in writing;

(3) the dispute resolution communication has already been made public;

(4) the dispute resolution communication is required by statute to be made public;

(5) a court determines that such testimony or disclosure is necessary to--

(A) prevent a manifest injustice;
(B) help establish a violation of law; or
(C) prevent harm to the public health and safety, of sufficient magnitude in the particular case to
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outweigh the integrity of dispute resolution proceedings in general by reducing the confidence
of parties in future cases that their communications will remain confidential;

(6) the dispute resolution communication is relevant to determining the existence or meaning of an
agreement or award that resulted from the dispute resolution proceeding or to the enforcement of
such an agreement or award; or

(7) except for dispute resolution communications generated by the neutral, the dispute resolution
communication was provided to or was available to all parties to the dispute resolution
proceeding.
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